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HASTINGS et al. v. MANHATTAN TRUST CO.
(Circuit Court of Appeals, Bighth Circuit. November 9, 1896.)
No. 752,

MORTG &GES—ASSIGNMEI\T AND FORECLOSURE.

G. Co. was a corporation engaged in the business of making loans upon
mortwage The R. Co. was a corporation organized by the same persons and
having the same officers as the G. Co., and closely associated with it. The G.
Co. made a loan to one H,, and took from him a note, secured by mortgage,
which was subsequently, after default in payment, passed backward and for-
ward several times between the two corporations, by transactions which were
made to appear upon the books to be actual sales and purchases of the note and
mortgage, and of certain other notes, given by H. during the transactions, but
no actual money passed upon any of the transfers. The mortgage was finally
foreclosed by the R. Co., and the land bought in by it. After this sale, the
G. Co. made an apparent purchase of the mortgage, and transferred it, as a
valid security, to the M. Trust Co., as security for debentures of the G. Co.
The G. Co. having become insolvent, the M. Trust Co. brought suit against all
the parties to have the legal title to the land vested in it. It was found from
the evidence that the R. Co. was organized for the purpose of taking care of
defaulted mortgages of the G. Co., to avoid the necessity of many foreclosures
in its name; that the R. Co. never had any bona fide interest in the mortgage
or the land, but acted merely for the benefit of the G. Co. Accordingly, held,
that as the G. Co., at the time of the transfer of the mortgage to the M, Trust
Co., was the equitable owner of the land, the effect of the transfer was to vest
in the M. Trust Co. all its Interest thereln, and the latter company was entitled
to obtain the legal title to the land from the R. Co.

Appeal from the Circuit Court of the United States for the Dis-
trict of Minnesota.

Charles A. Willard, for appellants.
Arthur M. Keith and Frank B. Kellogg, for appellee.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. This suit was brought by the Manhat-
tan Trust Company, the appellee, against the Minneapolis Realty
Company, hereafter termed the “Realty Company,” and A. W. Hast-
ings, the assignee of the realty company, who are the appellants;
also, against the Northwestern Guaranty Loan Company, hereafter
termed the “Guaranty Company,” the Minneapolis Trust Company, as
assignee of the guaranty company, and against Francis B. Hart and
Imogene L. Hart,—for the purpose of divesting the legal title to
certain lands out of the said A. W. Hastings, as assignee, and vest-
ing the same in the Manhattan Trust Company. The circuit court
of the United States for the distritt of Minnesota, where the case
originated, granted the relief prayed for, and two of the defendants
below, to wit, A. W. Hastings, as assignee, and the Minneapolis
Realty Company, have appealed.

The undisputed facts disclosed by the record are these: On Sep-
tember 1, 1890, Francis B. Hart and Imogene L. Hart, his wife,
mortgaged the tract of land to which the litigation relates, to the
aforesaid guaranty company, to secure the repayment of the sum of
$17,085, which was loaned to them by said company for a period of
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six months. On August 26, 1891, no part of the note which was
given for the money so borrowed had been paid to the guaranty com-
pany, and there was then due from said Hart to the guaranty com-
pany, including the amount due on said note, the sum of $18,797.
Hart thereupon executed and delivered to the aforesaid realty com.
pany eight other notes, aggregating $18,797, for which he received 4
check, drawn by the realtv company on the guaranty company as
its banker, in the sum of $18,797. This check was indorsed and de-
livered to the guaranty company. On September 1, 1891, the guar-
anty company assigned to the realty company the aforesaid mort-
gage, dated September 1,1890; and on the same day the realty com-
pany executed a receipt for the same, and delivered it to Francis
B. Hart. The receipt recited, in substance, that the assigned mort-
gage was held by the realty company as collateral to secure the
payment of the eight notes that had been executed by Hart in its
favor on August 26, 1891, At the date of these transactions, and
prior and subsequent thereto, the realty company kept an account
with the guaranty company as its banker. When the guaranty com-
pany received from Hart the check of the realty company in the sum
of $18,797, of date August 26, 1891, this account showed a balance in
favor of the realty company in the sum of $2,423.93; but on August
31, 1891, the realty e¢ompany indorsed and delivered to the guar-
anty company the eight notes which had been executed by Hart,
for which it received a credit on its account with the guaranty com-
pany in the sum of $18,797. After the transfer, as aforesaid, of the
eight Hart notes, they were sold by the guaranty company to east-
ern parties. They became due on February 26, 1892, but were not
paid by the maker. They were accordingly taken up by the guaranty
company, and remained in its possession until April 21, 1892, At
the latter date, these notes were charged back to the realty company;
and said company thereupon drew its check on the guaranty com-
pany, in favor of the guaranty company, in the sum of $17,264.43,
which check was ostensibly given by the realty company to take up
or repurchase the notes. The book entries with reference to this
transaction show that the account between the two companies was
debited, on the one hand, with the sum of $17,264.43, and credited,
on the -other hand, with a like amount. When the last-mentioned
check purports to have been drawn, the account showed a balance
to the credit of the realty company in the sum of $10,788. There-
after the realty company caused the original Hart note and the
‘mortgage securing the same (which was held as collateral to secure
the payment of the notes dated August 26, 1891) to be sold, and at
such sale the realty company became the purchaser of the collateral,
on June 6, 1892, for the sum of $19,561.47. Afterwards the realty
company brought an action to foreclose the aforesaid mortgage of
date September 1, 1890, and secured a decree of foreclosure in the
proper court, under which decree it became the purchaser of the
mortgaged property for the sum of $20,227.85, at a sale made by the
proper officer on November 21, 1892. No money was advanced or
paid by the realty company at either of the last-mentioned sales,
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except such sum as was necessary to pay the costs of the two pro-
ceedings. On May 10, 1893, the account of the realty company on
the books of the guaranty company was credited with the sum of
$17,085, which credit purported to be the amount of a check that
day drawn by the guaranty company in favor of the realty company,
to take up the original Hart note and the mortgage securing the
same. On the same day, Frank J. Percival, the secretary of the
guaranty company, obtained the original Hart note and mortgage
from the attorney who had had charge of the foreclosure proceed-
ings, and transmitted the same, together with an assignment of the
mortgage, to the Manhattan Trust Company. The note and mort-
gage in question were delivered to said trust company in exchange
for other securities which the trust company held as security for
the payment of certain debentures which had been theretofore is-
sued and sold by the guaranty company. The trust company sup-
posed that said note and mortgage were the property of the guaranty
company, and it accepted the same from that company in exchange
for such other securities, without any actual knowledge of the trans-
actions heretofore described that had taken place between the guar-
anty company and the realty company. The relations existing be-
tween the guaranty company and the realty company in August,
1891, and from that time forward until both companies failed and
became insolvent, were exceedingly close and intimate. They oc-
cupied adjoining offices in the same building, kept their books and
records in the same vault, and the affairs of both companies were
managed by the same persons; that is to say, the same persons who
acted, respectively, as president, vice president, and treasurer of the
guaranty company dcted in a similar capacity for the realty com-
pany.

The decision of the case at bar hinges on thé question whether the
entries in the account between the guaranty company and the realty
company, relative to the Hart note and mortgage of date September
1, 1890, as they appear on the books of the guaranty company, rep-
resent actual transactions between the two companies, or whether
they were purely fictitious and colorable, and were made to conceal
the true ownership of said mortgage. In other words, the question
to be determined is whether the realty company ever became, or in-
tended to become, the owner of the Hart note and mortgage, or wheth-
er it acted throughout for the accommodation of the gnaranty com-
pany, and permitted itself to be vested with an apparent title to
the mortgage, and, after the foreclosure proceedings, with an ap-
parent title to the mortgaged property, for the benetit of the guar-
anty company. Frank J. Percival, the secretary of the guaranty
company, under whose direction all the entries in the aforesaid ac-
count respecting the mortgage appear to have been made, testified, in
substance, to the following facts: That the realty company never
had any interest in the Hart note of $17,085, and the mortgage se-
curing the same, which are now in controversy; that the note and
mortgage in question were simply passed through the account of the
realty company on the books of the guaranty company, to give the
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realty company an appearance of owning the same, the real owner-
ship thereof being at all times vested in the guaranty company; that
on August 26, 1891, when the realty company drew its check on the
guaranty company in favor of Hart for the sum of $18,797, no money
" was paid or intended to be paid, but said check was 1mmed1ately
offset by a eredit given to the realty company in the sum of $18,797,
ostensibly for the eight Hart notes, which were at the same tune
delivered to the guaranty company; that when the said notes were
subsequently charged back to the realty company, on April 21, 1892,
the charge was balanced without the payment of any money, by a
corresponding entry made on the same day on the opposite side
of the account; that the realty company did not, in fact, purchase
or intend to purchase the Hart mortgage when the same was as-
signed to it on September 1, 1891, the transaction on that occasion
being a mere device, which was resorted to, to extend the original
loan, and at the same time make it appear that the loan had been
taken up by the realty company; that all the proceedings to fore-
close the said mortgage were taken at the instance and for the benefit
of the guaranty company, by attorneys employed by it for that pur-
pose; that said note and mortgage were in the custody of the
attorney of the guaranty company when they were taken and for-
warded to the Manhattan Trust Company in exchange for other se-
curities; and that when they were so taken and forwarded, a credit
was given to the realty company, in the account between the two
companies, in the sum of $17,085. The same witness further tes-
tified, in substance, that the realty company was organized, among
other things, for the purpose of taking care of defaulted mortgages
belonging to the guaranty company, and to relieve the latter com-
pany of the necessity of showing upon its books that it was the own-
er of certain mortgages when they became overdue and were un-
paid; that it was the custom of the two companies to charge mort-
gages backward and forward in the account that was kept between
them, whenever it was deemed advisable to shift the apparent own-
ership of a mortgage from one company to the other; that certain
mortgages securing short-time paper belonging to the guaranty com-
pany were thus treated, and were foreclosed in the name of the
realty company; that the object was to prevent too many foreclosure
suits from being brought in, the name of the guaranty company, and
thereby affecting its credit; and that whenever, in a suit brought
by the realty company, property was acquired by the realty com-
pany at a foreclosure sale, it was the practice of the guaranty com-
pany to cause such property to be either resold, or mortgaged for
its benefit.

We have become satisfied, by a careful perusal of the record, that
the foregoing statements of the witness Percival are trustworthy
and substantially correct. Such was the view entertained by the
trial court, and we bave no doubt that its finding in that respect
was right. The statements of this witness are strongly confirmed
by the intimate relations which existed between the guaranty com-
pany and the realty company, by the fact that their affairs were
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managed by the same persons, and by the manner in which the note
and mortgage in question were shuffled back and forth in the ac-
count, from one company to the other, without any apparent motive
for so doing, unless it was to disguise the ownership of the Hart
note for the benefit of the guaranty company. The first transaction
between the two companies, when the realty company, having a
balance with its banker of only $2,423.93, drew its check on said
balance for $18,797, and at the same time received a credit for a like
amount, is highly suspicious. It is not probable, we think, that the
book entries disclosing that transaction represent an actual purchase
by the realty company of a note that was then overdue. It is more
probable, we think, that the transaction was fictitious and colorable,
and that it was merely a device to make it appear on the books of
the guaranty company that the original loan had been paid, when
in fact it had simply been extended by the original creditor. The
same observation may be made with reference to the subsequent
transaction of April 21, 1892; that is to say, the entries in the ac-
count under that date do not represent, and were not intended to
represent, an actual purchase of the Hart notes, of date August
26, 1891, which were then overdue, and had been taken up by the
guaranty company, but they were intended to make it appear on
the books of the latter company, contrary to the fact, that the amount
due to it on said notes had been paid by the realty company. We
are satisfled that the subsequent foreclosure proceedings were pros-
ecuted in the name of the realty company for the benefit of the
guaranty company, and that the title to the property in controversy,
which was acquu'ed by the realty company at the foreclosure sale,
was held by it in trust for the benefit of the guaranty company, and
not for its own benefit.

Such being our conclusion touching the issues of fact above stated,
it follows that the appellants have no just ground to complain of the
decree rendered by the circuit court, which directed them to con-
vey the property in controversy to the Manhattan Trust Company
on the payment of certain attorney’s fees and taxes that had been ad-
vanced and paid by the appellants. The guaranty company was the
equitable owner of the property when it delivered the original Hart
note and mortgage to the Manhattan Trust Company in exchange for
other securities by it held, and the necessary effect of such transfer
was to vest the trust company with whatever right, title, or in-
terest the guaranty company then had in the property covered by said
mortgage. In view of the eircumstances under which the note and
mortgage were transferred to the trust company, it must be pre-
sumed that the guaranty company intended by such transfer to
pledge its interest in the property that was described by the mort-
gage, for the purpose of securing the payment of its debentures, and
a court of equity should give effect to that intention. The decree of
the circuit court is therefore affirmed.
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BENNETT et al. v. SCHOOLEY,
(Circuit Court, W. D. Pennsylvania. November 18, 1898,)

Brin oF REVIEW—AFTER- D1sCOVERED EvIDENCE—PATENT SUITS.

A defendant in a patent suit, against whom judgment has been rendered,
is not entitled to file a supplemental bill, in the nature of a bill of review,
upon the ground of after-discovered evidence, consisting of prior patents,
which could have been found, by proper search in the patent oftice, before the
decree was entered,

Sur Application for Leave to File a Supplemental Bill in the Na-
ture of a Bill of Review.

A. 8. Pattison and J. M. Nesbit, for plaintiffs.
Btrawbridge & Taylor, for defendant.

BUFFINGTON, District Judge. This is an application by the
respondent for leave to file a supplemental bill, in the nature of a
bill of review. There has been a hearing upon proofs, opinion filed;
decree entered, adjudging complainants’ patent valid, and that re-
spondent had 1nfr1nged certain claims; and a reference to a special
master for accounting. The alleged ground for the present ap-
plication is after-discovered evidence, namely, United States patent
No. 273,441, granted March 6, 1883, to J. H. Bevington, and English
patent No. 2,908, granted in 1867 to Marmaduke Wilkin and John
W. Clark, which are alleged to disclose the invention shown by Beck-
with in the patent in suit. The principle is well settled that, to war-
rant the relief here sought, the party asking it must, inter alia,

satisfy the court that he could not, with the exercise of due and
reasonable diligence and care, have obtained such evidence prior
to the hearing of the cause. Hitchcock v. Tremaine, 9 Blatchf.
550, Fed. Cas. No. 6540 Reeves v. Bridge Co., 2 Ban. & A. 256, Fed.
Cas No. 11,661; Baker v. ‘Whiting, 1 Story, 218 Fed. Cas. No. 786;
Page v. Telegraph Co., 2 Fed. 333. Tested by thls standard, we are
clearly of opinion that the petitioner has not shown himself entltled
to the relief sought. Patent No. 298,935, to J. H. Bevington, was
by him offered in evidence, and examined and considered by his ex-
pert witness. It expressly referred to the Bevington patent, now
sought to be shown as after-discovered evidence, in these words:

The object of this invention is to improve certain devices, on which I have
already obtained letters patent No. 273,441, dated March 6, 1883, and to which
reference is had in this specification.

With such notice of the existence of the prior patent then and
there brought home to him, he cannot urge it as after-discovered
evidence.

As to the English patent, the respondent has not met the burden
the law casts on him. The only proof is that, after conference with
his then local counsel, he wrote a firm of patent solicitors in Wash-
ington for copies of all patents prior in date to the patent in suit,
relating to the subject of torpedoes; that they sent him a number
of patents, but the two patents now complained of were not among
them. There is no proof as to the nature of search made by the



