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ing was said by either party to vary its terms the original agreement
remained in force.
There can be no question to the agreement between Harris and

Helm and the court is inclined to the opinion that the libelant is
bound by its terms. That Helm was his agent to procure a charter
for the Lewiston is conceded. If the agency were a limited one the
character of the restrictions is not disclosed. That there. was noth-
ing unusual or unilateral in the agreement to lay up at Ogdensburg
is shown abundantly by the proof. It was a customary contract
to make during the last days of navigation. Several vessels leav-
ing Chicago before the Lewiston were glad to avail themselves of
the extra half cent compensation. Helm could not foresee the ex-
traordinary prolongation of the season of navigation. The agree-
ment was a usual one and advantageous to his principal. In the
absence of special instructions to the contrary it was within the
scope of the agent's authority. But whether the libelant was bound
by tbe contract or not there can be no dispute about the proposition
that the claimants had an absolute right to assume that the con-
tract was made as claimed, to rely upon it, and arrange their mat-
ters accordingly. They knew nothing to the contrary until the Lew-
iston was en route and within a few hours of Ogdensburg. It was
then too late to make any change.
The claimants cannot be charged with fault. They acted in good

faith. If there were negligence anywhere it must be imputed to
the libelant or his agent. Upon no theory of the evidence can he
recover damages. The libelant is entitled to a decree for the unpaid
balance of freight, amounting to $1,206.82, with interest and costs.

THE CONDE WIFREDO.

SMITH v. THE OONDE WIFREDO.
(Circuit Court of Appeals, Fifth Circuit. May 26, 1896.)

No. 485•.

1. SHIPPING-INJURY TO LABOEER-ATTACHMENT.
A clllJm for personal injuries received while stowing cargo is not one

which will support an attachment under the laws of Louisiana, or justify
the libeling of another ship of the same owners.

2. SAME-LACHES-SUITS IN REM AND IN PERSONAM.
Failure to sue foreign owners, upon whom service may be had tl!rongh

an agent. for a period of 16 months, and until the first return of the ship
to port, for personal injUlies received while stowing cargo, Is not such
laches as will prevent the maintenance of a suit In rem, where no other
liens or rights have intervened; for, by suing in personam, the injured party
would be compelled to waive his lien, and rely on a personal judgment
against nonresident foreigners.

8. SAME-PI,EADING.
A libel in rem to recover damages for personal injuries alleged toot llbel-

ant was "engaged in the service of the ship, Oil board, in the work of load-
ing said vessel," aond, while so engaged in the bold, tbe mate, captain. or
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other officer In authority negllgently rigged a gangway over the hold, and
across the hatch, for the purpose of wheeling coal for coaling the vessel;
that the hatch was negligently left open and unguarded; and that the mate,
captain, etc., "caused wheelmen to wheel coal over said gangway, and over
the said open hatch," when, without warning, a lump of coal fell upon
libelant, and injured him. Hclrl, that this was not sufficient to charge the
ship, as there was no sufficiently direct alleg-ation that libelant was in the
employ of the ship, or that the dangerous :lppliances were furnished and
placed by the ship's officers, rather than by independent stevedore con-
tractors.

Appeal from the District Court of the United States for the
Eastern District of Louisiana.
B. R. Foreman, for appellant.
Guy M. Hornor, for appellee.
Before PARDEE and McCORMICK, Circuit Judges, and SPEER,

District Judge.

McCORMICK, Circuit Judge. The appeIIant, Noah Smith, libeled
the steamship Conde Wifredo in a cause of tort and damage, civil
and maritime, claiming $10,000, for injuries receiVed while engaged
on board in the service of the steamship, loading cargo, alleging
that the injuries were caused by the negligence of the officers and
servants of the vessel. The injuries were received May 22, 1894.
'fhe libel was exhibited October 21,1895. The vessel was seized, and
duly released to the owners on claim and bond. The claimants ex-
cepted to the libel, and pleaded: (1) That it set forth no cause of
action against the vessel; (2) that it presented no cause of action
justifying procedure in rem under the admiralty and maritime ju-
risdiction of the district court; (3) that the cause of action is stale,
and is barred by the lapse of time. The judge, on considering these
exceptions, made an order that the exceptions he maintained and
the libel dismissed, unless, within five days, the libelant file an
amendment "stating, under oath, the reason why he failed to bring
an action in personam before the expiration of the time [one year}
fixed by the state law for the limitation of such an action as the
present one." An amended libel was filed, and, on exceptions to
it, the district court referred the matter to a commissioner to take
testimony; which being done, and the cause coming on for hearing
on the exceptions to vhe amended libel, it was decreed that the ex-
ceptions be sustained, and that the libel and amended libel be dis-
missed, on the ground of staleness of claim.
We do not concur in this view of the case. The ship is a foreign

vessel. Her owners are all aliens, and reside in Europe, and were
not in the district or within reach of the process of the court from
the time the injury was received until the libel was exhibited. The
claim is not one that will support attachment under the laws in
Louisiana. It could not justify the libeling of any other ship of
the owners, even if the appellant had known or was charged with
knowledge of what persons were the owners of the Wifredo, and
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that these persons were also the owners of other ships entering the
port of New Orleans monthly during the 17 months that elapsed
irom the infliction of the injury to the exhibiting of the libel. If it
be conceded that the owners had other vessels in the port of New
Orleans, and also had an agent in the same port during the year
following the libelant's injuries, so that libelant could have pros-
ecuted a libel in personam, securing service through the agent or
by attachment of other vessels, still the libelant cannot be charged
with laches for not proceeding in personam, because thereby he
would have been compelled to waive his lien, and rely upon a gen-
eral judgment against foreign owners. The vessel had been for two
years before May 22, 1894, making regular round trips between New
Orleans and various European ports, on an average time of three
or four months to each trip. A few days after the date of appel-
lant's injury, the vessel sailed, and was not again in the port of
New Orleans, or in any other port of the United States, until one
or two days before the exhibition of the libel. No change of own-
ership divesting or even affecting liens in the meantime supervened.
The appellant had promptly taken advice of a lawyer of reputation,
and had kept constant watch for the vessel's return, and for an
opportunity to prosecute his claim; and, if his cause of action is
otherwise good, we are clear that his demand is not stale, nor lost
by lapse of time.
The evidence taken and brought up is confined to the issue of stale

claim, but we know from the custom of trade, and from what in-
cidentally appears in the evidence, that independent stevedore con-
tractors were loading cargo into the steamship, and it also appears
from the evidence that the firm of Brown & Jones or Bl'own & Sons
were coaling her. The allegations of the libel are that appellant was
engaged in the service of the ship, on board, in the work of loading
the vessel; that while he was engaged in the hold of the ship,
ing it, the mate, captain, or other officer in authority carelessly
and negligently rigged a gangway right over the combing of the
hatch, for the purpose of wheeling coal, and coaling the vessel;
that the hatch was left open, unguarded and unprotected, and the
captain, mate, or other officers in authority, and having the man-
agement of the ship, and of her loading and coaling, caused wheelers
to wheel coal over the gangway, and over the open hatch, where
lib€'lant was below, in the hold, stowing the cargo, when sud-
denly and without warning a large lump of coal fell on him, caus-
ing a sever fracture of his skull. These allegations are not suffi-
cient to charge the ship. It must appear by direct allegation that
the libelant was in the employment of the ship, and that the ship
furnished and put to use a gangway that was not reasonably safe.
and that the injury occurred by reason, partly, of the defective and
dangerous appliance furnished for use by the ship. No argumenta-
tive conclusion of law or of fact drawn by the pleader's mind from the
general duties of the ship's officers, and the fact that she was then
receiving cargo and coal, is sufficient to charge her with liability
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for this injury. If this dangerous appliance was in fact put in by
the coalers for their use in coaling, the ship would not be bound.
The libelant must therefore show that the ship undertook to fur-
nish, and did furnish, the gangway appliance, and place it in such
situation and order that it was not reasonably safe for the use to
which it was to be, and was, put. Therefore, unless the libelant
can and does so amend as to charge the ship in the manner just in-
dicated, his libel must be dismissed, on the first ground of excep-
tion taken by the claimant.
The decree appealed from is reversed, and the case is remanded

to fue district court, to be proceeded with in accordance with the
views expressed in this opinion each party to pay the costs in this
court.

On Motion for Rehearing•.
(June 9, 1896.)

PER CURIAM. In this case the court below dismissed the libel,
on an exception of staleness of demand, but did not pass upon other
exceptions. In our decision we held that the court below erred in
this respect, and that the demand was not stale; but, considering
other exceDtions, we held that the libel, as amended, did not set
forth a cause of action. A rehearing has been applied for, to per-
mit this last question to be reargued. A majority of the judges
who participated in the decision desiring a reargument as to the
sufficiency of the amended libel, a rehearing is granted for that
purpose, and the cause is continued to the first day of our next term.

On Rehearing.
(November 24, 1896.)

In this case the court below dismissed the libel, on an exception
of staleness of demand, not passing \In the exception of no cause of
action. On the hearing at the last term, it was held that the de·
mand was not stale, and to that extent the decree of the court be-
low was ordered reversed; but the court, in passing on the excep-
tion of no cause of action, held that the libel was deficient. To
permit the latter question to be reargued, a rehearing was grant-
ed, and the case continued to this term.
Before PARDEE and McCORMICK, Circuit Judges, and NEW-

MAN, District Judge.

PARDEE, Circuit Judge. The libelant, alleging himself to have
been in the service of the ship Conde Wifredo, sues in rem to re-
cover damages for injuries resulting from improper machinery and
appliances used on the ship in coaling, while cargo was also being
loaded and stowed. In such cases the ship can only be held liable
for injuries received by an employe when the injury resulted from
defective machinery or appliances furnished by the ship, or from
the negligent handling or management of either the machinery or
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appliances,under the direction of the master. The libel in the
present case contains no sufficient allegation that the ship was reo
sponsible for the machinery and appliances or the defective hand·
ling of the same. In that respect the charge is "that the
captain, or other officer in authority carelessly and negligently
rigged the gangway right over the hold across the hatch, for the
purpose of wheeling coal, and to coal the said vessel; and the hatch
was carelessly and negligently left open, unguarded and unprotect-
ed, and the captain, mate, or other officers in authority, and having
the management of said ship, and her loading and coaling, then and
there caused wheelers to wheel coal over said gangway, and over
the said open hatch, where libelant was below in the hold, stow-
ing the cargo." This allegation is not sufficiently specific to charge
the ship with responsibility for libelant's injuries. The libel in
other respects is too general, and leaves too much to be inferred.
The relation of the libelant to the ship is declared as follows:
''Your libelant was engaged in 1!he service of said steamship, on
board, in the work of loading said vessel." This is averring a con-
clusion of fact. The libel should show the facts with regard to
the employment of the libelant in the service of the ship, by what
party, and for what purpose, and leave the court to determine
from such facts whether or not the libelant was employed in the
service of the Ship.
While the libel charges the improper location of a coal gangway

over an open hatch, and the improper wheeling of coal over said
gangway at the time the libelant was below in the hold, stowing
cargo, and the libelant's injury from a lump of coal falling on him,
he does not show that the coal which fell upon and injured him
came from the gangway, or from any vehicle then being wheeled
over the said gangway, but leaves the court to infer that the libel-
ant was stowing cargo directly under the open hatch, and the coal
which fell upon him and injured him came directly from the gang-
way under which he was working, or from some barrow overloaded
or carelessly wheeled over the said gangway, and then find that
the faIling of the coal was the direct result of the location of the
gangway.
''The libel should be narrative, specious, clear, direct, not

general nor alternative." Dunl. Adm. Prac. 116, 118, quoting:
"The declaration must allege all the circumstances necessary for the support of

the action, lind contain a full, regular, and methodical statement of the injury
which the plaintiff has sustained, with the time and place and other circumstances,
with such precision, certainty, and clearness that the defendant, knowIng what
he is called upon to answer, may be able to plead a direct and unequivocal plea;
that there may be a complete finding of the.issue; and that the court, consistently
with the rules of law, may give a certain and distinct judgment."

Being of opinion that, to enable the libelant in this case to reoover
against the ship, he must prove, and therefore aver, that the ap·
pliances by which, or throngh the use of which, he was injured,
were furnished by the ship directly or for the use of the ship under
the authority of the master, that the same were defective under
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the attendant circumstances and for the purpose Intended, or were
negligently handled under the direction of the master, and that the
injury libelant received was caused by or through the use of such
defective appliances, we are clear that the libel under consideration
does not sufficiently state a cause of action against the ship. There-
fore, unless the libelant can and does so amend as to charge the
ship in the manner indicated, his libel must be dismissed, on the
first ground of exception taken by the claimant. The decree ap-
pealed from is reversed, and the case is remanded to the district
court, to be proceeded with in accordance with the views expressed
in this and in our former opinion; each party to pay his own costs
in this court.

THE NIAGARA..

STAHL et al. v. 'l'HE NIAGARA.

JOHNSON et aI. v. SAME.

(District Court, S. D. New York. November 5, 1896.)

1. COLLISION AT SEA-STEAM AND SAIL-FoG-ExcESSIVE SPEED-INSUFFICIENT
FOG HORN-DAMAGES DIVIDED.
The steamship Niagara, bound for Havana, came In collision In dense

fog olf the coast or Virginia with the bark Hales, bound north. 'llhe sIg-
nals of each were not heard by the oHler in time to avoid collision; the
steamer was making 8 to 10 knots, %, of full speed, and for this speed was
held liable. On the evening previous to the collision, when the fog arose,
the bark's mechanical fog horn on examination was found to give an
unsatisfactory sound, and a mouth horn was used instead. The mechan-
ical horn had not been used or examined since the departure of the bark
for Cuba, nor since she left Philadelphia on her outward trip: Held, that
the horn must be regarded as insufficient at the time the bark sailed from
Cuba, and that the latter was, therefore, in fault for not giving the me-
chanical signals required by law; the need of additional provision, either
by means of repair on board, or of a spare horn at the start, in order to
enable the vessel to give the required signals throughout the voyage, con-
sidered.

2. SAllIE-HARTER ACT-ApPORTIONMENT OF DAMAGES.
In cases falling within the Harter Act, the lntent of the Act Is that damages

to cargo arising from negligence in navigation shan be borne by the cargo
owner, and not by the ship; the Act was not designed to increase or to dimin-
ish the liability of the other vessel In cases of mutual fault and a division of
damages. The previous liability of either vessel, therefore, cannot be exceeded,
but may be reached, if that is necessary to Indemnify the cargo of the other
vessel; and where one vessel and cargo are Wholly lost and the ship is of less
value than the cargo, the shipowner can recover from the other vessel balf his
loss and retain It for his own use, and the cargo owner will lose so much of his
claim. The lack of a sufficient mechanical horn aud of means of repair on board
when the ship sailed, is a defect in equipment which renders the Harter Act in-
applieable. If sufficient means of repair were on board, the failure to repair
would have been negligence in the management of the ship, making the Harter
Act applicable. On this point leave to apply to give further evidenc'e was al-
lowed. This, however, does not here affeet the extent of the Niagara's liability,
but only the distribution of that amount as between the cargo owner and the
owner of the Hales.


