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LUBLIN v. STEWART, HOWE & MAY CO. et al.
(Circuit Court of Appeals, Third Circuit. November 20, 1896.)
No. 12, September Term, 1896.

PATENTS—ANTICTPATION—DRESS STAYS.

The Bray patent, No. 440,246, for an improvement in dress stays, was not
anticipated by the Curtis patent, No. 248,519, for an improvement in the back
of corsets, as the two devices consist of radically different combinations, and
accomplish palpably diverse ends. 75 Fed. 294, reversed.

Appeal from the Circuit Court of the United States for the District
of New Jersey.

This was a suit in equity by Oscar Lublin against the Stewart,
Howe & May Company and others for alleged infringement of a
patent relating to dress stays. The circuit court dismissed the bill,
holding that the patent was void for want of invention, in view of the
Curtis patent, No. 243,519, for an improvement in the backs of cor-
sets (75 Fed. 294), and complainant appealed

C. E. Mitchell, for appellant.
Wm. A. Jenner, for appellees.

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis-
trict Judges.

DALLAS, Circuit Judge. This was a suit in equity upon letters
patent No. 440,246, dated November 11, 1890, issued to Morris P.
Bray, for improvements in dress stays. The sole defense, at the
outset, was that the defendants had an interest in the patent, which
entitled them to manufacture under it; but subsequently, upon
leave, the defendants, other than Morris P. Bray, by amendment of
their answer, denied its validity. The ninth error assigned is that
the court erred in allowing this amendment, and specifications 4
to 8 are to the effect that, even if its allowance were proper, yet its
averment was one which, under the circumstances shown by the
proofs, the defendants were estopped from making, and which, there-
fore, was erroneously entertained. But these matters need not now
be considered. The conclusion which we have reached upon the
main question renders it unnecessary to do so.

The learned judge did not enter into an examination of the title to
the patent, but said, in his opinion, “that whatever title the de-
fendants may have clearly was taken by them with knowledge, ac-
tual or implied, of the rights of the complainant,” which he evidently
regarded as paramount. The decree, however, contains no finding
upon this subject, and no question concerning it is presented on this
appeal.

The court below held the letters patent in suit to be invalid, and
upon that ground dismissed the bill. The specifications, other than
those which have been mentioned, challenge the correctness of this
result, and we cannot sustain it. It was founded upon the suppo-
sition that Bray’s improvement in dress stays was anticipated by
patent No. 243,519, dated June 28, 1881, granted to Augustine B.
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Curtis, for an improvement in corsets. To us, however, the two
subject-matters seem to be essentially dissimilar. The respective
inventors were dealing with plainly distinct problems. The diffi-
culty which the one proposed to overcome was very different from
that which the other desired to surmount. Their improvements
were not both for use upon the same article or in the same way,
and the means which they severally employed were not, in any ad-
missible sense, identical. Curtis’ invention, as he said in his spec-
ification, related “to an improvement in the backs of corsets; that
is to say, in the section at each of the rear edges, and in which the
eyelets are placed for lacing.” The then-existing common prac-
tice was to introduce the eyelets (for lacing) so that the strain came
entirely on the fabric. This was objectionable, and Curtis’ improve-
ment consisted of a notched stay, in the back section of the corset,
introduced in a pocket at the rear edge, combined with a flexible
stay at the side of the metal stay, and eyelets introduced through
the fabric at the notches in the metal stay, and struck down around
the respective notches, and onto the flexible stay, as shown in the
drawings which accompanied his specification, of which the follow-
ing is a reproduction:

v/

With reference to these drawings, the specification states:

“(10) I first make a stay, A, of metal, and upon one edge cut a series of notches,
a, correspondlng to the pos:tlon where the eyelets, I, are to be introduced. This
stay is introduced into a pocket B, at the edge of the corset; and in rear of the
pocket, B, a second pocket, O, is formed into which a cord or other flexible stay
is mtroduced and distant from the edge of the stay, A, less than the diameter
of the eyelet, ds seen in IMig. 1, where a portion of the outer fabric is cut away
to show the stays, A and D, in their proper relative position. The fabric is pet-
forated at the notches, a, in the metal stay, and: at the side of the flexible stay,
D. Then eyelets, E, introduced, and struck down onto the metal stay around the
notches, and also onto the flexible stay, as seen in Fig. 2, The metal stay forms a
support to take the strain of the eyelets, and, being unyielding, firmly retains.
the eyelets in their position. The flexibie stay, D, gives a thickness at the oppo-
site side of the eyelet corresponding to the metal stay, so that the eyelets will
close firmly upon that edge.”

Under the old plan, as Curtis informs us, the fabric soon yielded
to the strain which was put upon it in lacing, and the eyelets, in
consequence, were easily detached. This was the mischief he sought.
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to obviate, and which he says he did obviate. His eyelets were
rtill, however, but the old lacing eyelets, and the better security or
support of such eyelets was all that he had any thought of provid-
ing for, and was all he accomplished. Now, the invention of Bray
relates, not to corsets, but to dress stays; and has for its object,
not an improvement in means for lacing corsets, but in the security
of the ends of the steels of twin dress stays to their outer covering,
in such manner as to prevent the longitudinal displacement of the
steel, and at the same time to leave the stay flexible throughout its
entire length. He says: '

“My present improvement has nothing to do with the construction of the dress
stay proper, but pertains solely to the securing of the ends of the steels to the
outer covering. I prefer to use the woven covering, having longitudinal pockets
(shown in dotted lines), such as I have described in the aforesaid patent. At or
near the ends of the twin steels, A, B, are circular complementary recesses, a, b.
‘When the steels are within the covering, C, an eyelet, D, is inserted through the
recesses and covering, and clamped, thus securing the steels in position within
said covering. The eyelet fits the recesses snugly, so that there can be no dis-
placement of the several parts of the stay. * * * Heretofore the main difficulty
with twin stays has been owing to the longitudinal displacement of the steels
for want of a proper fastening device; but my invention overcomes this dith-
culty, and at the same time leaves the stay flexible throughout its entire length.
I claim: (1) In a dress stay composed of twin steels within a suitable covering,
the combination of the steels having circular complementary recesses, with an
eyelet secured to the covering through said recesses, substantially as shown and

set forth.”
A e b7/
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The patent contains two claims, but only the first (above copied) is
involved in this suit.

From the foregoing mere statement of the material portions of
the two patents, it is manifest that they are not for the same, or sub-
stantially the same, thing. It is obvious that Bray was not con-
cerned with the lacing of corsets, and quite as plainly, we think,
does it appear that Curtis was not dealing with the two steels com-
prised in twin stays,-and that he neither contemplated nor contrived
any suitable means for avoiding their longitudinal displacement
while leaving the stay. as an entirety, flexible throughout. Both
Curtis and' Bray used the old eyelets, but in ecombinations which
radically differ, and which ,were intended to, and do, accomplish
palpably diverse ends. We do not find the two steels of the com-
posite twin stay of Bray in the arrangement of Curtis, nor the metal
stay and the flexible stay of Curtis in that of Bray; and it seems
to us to be as clearly evident that the Curtis contrivance would not
effect the object of Bray as that the Bray construction is utterly
unsuited to the purpose of Curtis. In short, the two patents do
not conflict. - The earlier one would not be infringed by manufac-

77 F.—20
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turing under the later one, and, this being so, it follows that the
former cannot be held to be an anticipation of the latter.

We have considered the Curtis patent with particularity, because
upon its supposed effect the conclusion of the learned judge below
was rested; but it is not necessary to further extend this opinion,
for, apart from that patent, there is nothing in the record which, in
our opinion, affords the slightest support to the decree. The patent
in suit is for an improvement—in fact, as well as in name—upon the
construction shown in Bray’s prior patent of January 22, 1889 (No.
896,533); and therefore it was rightly issued, notwithstanding the
fact that the patent for the first and inferior contrivance had pre-
viously been granted, and was outstanding. The decree is reversed.
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McKAY~-COPELAND LASTING MACH. CO. v. COPELAND RAPID-
LASTER MANUF'G CO.

(Circult Court, D. Maine. August 8, 1896)
No. 426,

1. PATENTS—OPERATIVE MAcHINE-—COMMERCIAL UsE.

Under the circumstances of thls case, the mere fact that the patented device
has never been put to any contlnued successful commercial use is not suf-
ficlent to overcome the prima facie casé made by the patent, Packard v.
Lacing Stud Oo., 18 O, C. A. 639, 70 Fed. 66, applied.

9. BAMB—ANTICIPATION—MACHINE FOR FLANGING COUNTERS.

The Hurlburt & Kennard patent, No. 248,917, for a machine for flanging
the counters of boots and shoes, held vold as to the first olaim, because of an-
ticipation by the device for bending wood for which patent was issued to
Kriebel October 24, 1865. )

8. BaME—C1.ATMs—NOVELTY.

The third claim of the patent is surplusage and void, as it differs from the
first claim only in adding an element which contributes no more to the nov-
elty of the combination than would the floor or block on which the machine
covered by the patent rests.

- This was a suit in equity by the McKay-Copeland Lasting Ma-
chine Company against the Copeland Rapid-Laster Manufacturing
Company for alleged infringement of letters patent No. 243,917,
Issued July 15, 1881, to R. H. Hurlbut and C. E. Kennard for a ma-
chine for flanging the counters of boots and shoes,

Fish, Richardson & Storrow, for complainant,
Elmer P. Howe, for respondent.

PUTNAM, Circuit Judge. The contest in this case is over the
first and third claims of the patent in igsue. The third claim dif-
fers from the first claim only in adding an element, which contrib-
utes no more to the novelty of the combination than would the floor
or block on which the machine covering the patent in controversy
rests. The third claim is, therefore, surplusage and void. So we
confine ourselves to the first.

In order that we may make clear the reasons for our disposition
of this cause, it is necessary to explain the patent in issue, and



