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The bill discloses that more than 49,000 machines are in use, and
charges a long-continued infringement, and a purpose to continue
therein. Under such circumstances, it must be evident that, both
upon the ground of avoiding a multiplicity of lawsuits, and upon the
general and apparent inadequacy of a suit at law for damages, either
against the infringer who infringes by an unauthorized use, or those
who actively -contribute to that infringement, a court of equity has
jurisdiction. An action at law for the character of continuing tres-
pass alleged by complainant would be grossly inadequate to protect
the patents from invasion. If the complainant has the right to re-
serve a control over the use in the manner stated in its bill, then its
machines, to the extent it has reserved such control, are within the
monopoly of the patents. If its licenses do not infringe public policy,
but are within the privileges awarded by the patents, then it must
follow that the case presented should be accorded relief by injunc-
tion restraining the acts complained of. A court of equity has the
power, independently of any other relief, to restrain the continuing
infringement of a patent. Supply Co. v. McCready, Fed. Cas. No.
295. The decree must be reversed, and the cause remanded, with di-
rections to overrule the demurrers.

WESTINGHOUSE AIR-BRAKE CO. v. BURTON STOCK-CAR CO.
(Circuit Court of Appeals, First Circuit, October 9, 1896.)
No. 177.

PATENT SUITS—PRELIMINARY INJUNCTION—PRIOR DECISIONS.

In a case involving peculiar circumstances, and the possibility of great and
indefinite injury to defendant, a mere user, in case the final decision were in
his favor, held, that it was within the discretion of the circuit court to refuse
a preliminary injunction, although the patent had been sustained and infringe-
ment declared by the eircuit court of appeals for another circuit, in a suit
against the manufacturer, but that, as a condition ot refusing the injunction,
defendant should be required to give a bond, in a sufhcient sum, to respond
in damages.

Appeal from the Circuit Court of the United States for the Dis-
trict of Maine.

This was a bill by the Westinghouse Air-Brake Company against the Burton
Stock-Car Company for alleged infringement of letters patent No. 376,837, is-
sued January 24, 1888, to George Westinghouse, Jr., for an infringement in air
brakes, and covering a device known as the ‘“‘quick-action valve.” The cause was
heard in the circuit court on a motion for a preliminary injunction, and an order
was entered denying such motion. 70 Fed. 619. From this order the com-
plainant has appealed. The facts, as they appeared on the hearing of the mo-
tion, were, in substance, that the Burton Stock-Car Company is not a manufac-
turer or seller of the infringing device. It is the owner of patented stock cars
used upon railways all over the country. TUpon these cars it has in use about
1,200 sets of air-brake apparatus containing the quick-action valve in issue,
which were purchased by it from the New York Air-Brake Company, the manu-
facturer thereof. In a previous suit brought by the complainant against the New
York Air-Brake Company in the Second circuit, the circuit court, and also the
eircuit court of appeals, had sustained the patent, and found infringement. 59
Fed. 581, and 11 C. C. A. 528, 63 Fed. 962. The Burton Stock-Car Company
had purchased the apparatus used on its cars before the rendition of these deci-



302 17 FEDERAL REPORTER.

sions, but with notice of the claim of infringement, and of the pendency of the
suit. . There was apparently no claim that it bad purchased any of the devices
in issue after those decisions, or that it had any intention of making further pur-
chases. . On the hearing of the motion, defendant did not contest the validity or
construction of the Westinghouse patent, nor did it demy infringement, but re-
served these questions until the final hearing. It further appeared that the com-
plainant does not use its own devices, or receive any royalty for their use. It
grants no rights or licenses under its patent, but itself manufactures and sells
the patented device, and then only in connection with other parts, comprising
together complete sets of air-brake apparatus. The quick-action valve has never
been sold separately, so that- there is no fixed price or royalty by which damages
or profits can be measured. Upon these facts, it was contended for the defense
that the case was not one for preliminary injunction; that the effect of such an
injunction would be to compel the defendant to remove the existing air-brake
apparatus from its cars, and replace them with complete new sets, including parts
not covered by the patent, which it would be compelled to purchase from the
complainant; that in order to do this it would be necessary to call in its cars
from all over the country to its shops in Chicago, which would involve large
expense and very great inconvenience, not only to the defendant, but to the
public; that, as there was no question as to defendant’s solvency, the continued
infringement during the sult could result in no irreparable loss, but the damage,
if any, was such as could be compensated by a pecuniary award.

George H. Christy and Frederic H. Betts, for appellant.
Frederick P. Fish, for appellee.

Before COLT, Circuit Judge, and NELSON and WEBB, District
Judges.

PER CURIAM. In this case the patent has been sustained by
the circuit court of appeals for the Second circuit (Westinghouse
Air-Brake Co. v. New York Air-Brake Co., 11 C. C. A. 528, 63 Fed.
962), and ordinarily that fact, and proper respect for the decision
of a co-ordinate court, would incline this court to support an or-
der for a preliminary injunction. But upon examination of the
peculiar conditions of this cause, in view of the possible great and
indefinite injury to the defendant if, upon final hearing, the court
should reach a conclusion different from that of the appellate court
in the Second circuit, as well as in view of the power of this court
to afford ample security and protection to the complainant if final
judgment should be awarded in his favor, we regard the action
of the circuit court in refusing an injunection at once as consistent
with sound discretion. But at the same time we think the com-
plainant is entitled to such protection as will not be oppressive to
the defendant, and this can be afforded by a bond, with reasonable
surety, to answer to and pay the amount of any final decree against
it, which bond should be in the sum of $40,000, and filed to the
approval of the circuit court, or the acceptance of the complain-
ant, within 30 days after the mandate of this court is filed in the
circuit court,—otherwise an injunction should issue; and the cir-
cuit court may entertain a motion that the injunction be suspended
for such reasonable time as shall appear to the court to be neces-
sary, in order that the defendant may comply with the terms there
of. This case is remanded to the circuit court for proceedings in
conformity with this opinion, with costs in this court for the ap-
pellant.
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LUBLIN v. STEWART, HOWE & MAY CO. et al.
(Circuit Court of Appeals, Third Circuit. November 20, 1896.)
No. 12, September Term, 1896.

PATENTS—ANTICTPATION—DRESS STAYS.

The Bray patent, No. 440,246, for an improvement in dress stays, was not
anticipated by the Curtis patent, No. 248,519, for an improvement in the back
of corsets, as the two devices consist of radically different combinations, and
accomplish palpably diverse ends. 75 Fed. 294, reversed.

Appeal from the Circuit Court of the United States for the District
of New Jersey.

This was a suit in equity by Oscar Lublin against the Stewart,
Howe & May Company and others for alleged infringement of a
patent relating to dress stays. The circuit court dismissed the bill,
holding that the patent was void for want of invention, in view of the
Curtis patent, No. 243,519, for an improvement in the backs of cor-
sets (75 Fed. 294), and complainant appealed

C. E. Mitchell, for appellant.
Wm. A. Jenner, for appellees.

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis-
trict Judges.

DALLAS, Circuit Judge. This was a suit in equity upon letters
patent No. 440,246, dated November 11, 1890, issued to Morris P.
Bray, for improvements in dress stays. The sole defense, at the
outset, was that the defendants had an interest in the patent, which
entitled them to manufacture under it; but subsequently, upon
leave, the defendants, other than Morris P. Bray, by amendment of
their answer, denied its validity. The ninth error assigned is that
the court erred in allowing this amendment, and specifications 4
to 8 are to the effect that, even if its allowance were proper, yet its
averment was one which, under the circumstances shown by the
proofs, the defendants were estopped from making, and which, there-
fore, was erroneously entertained. But these matters need not now
be considered. The conclusion which we have reached upon the
main question renders it unnecessary to do so.

The learned judge did not enter into an examination of the title to
the patent, but said, in his opinion, “that whatever title the de-
fendants may have clearly was taken by them with knowledge, ac-
tual or implied, of the rights of the complainant,” which he evidently
regarded as paramount. The decree, however, contains no finding
upon this subject, and no question concerning it is presented on this
appeal.

The court below held the letters patent in suit to be invalid, and
upon that ground dismissed the bill. The specifications, other than
those which have been mentioned, challenge the correctness of this
result, and we cannot sustain it. It was founded upon the suppo-
sition that Bray’s improvement in dress stays was anticipated by
patent No. 243,519, dated June 28, 1881, granted to Augustine B.



