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CHAPMAN v. REYNOLDS.
(CIrcuit Court of Appeals, First Circuit. October 22, 1896.)

No. 182.
1. ApPEAL-RECORD ON ApPEAL-REQUEST TO CHARGE.

Notwithstanding an assignment of error is based upon the refusal of a re-
quest to charge, and neither the reason for refusing the request, nor any part
of the general charge, is given In the record, yet, If the counsel on either
side argue on Its merits the requested Instruction, without protest, and Im-
pliedly agree and give the court to understand that it raised a substantial
issue at the trial, and was not covered by any instructions given, the court
will consider such request.

2. MASTER AND SERVANT-NEGLIGENCE-INSTRUCTIONS-FELLOW SERVANTS.
In this case a new trial is granted for want of proper instructions on the

question of fellow-servants. Railroad Co. v. Peterson, 16 Sup. Ct. 843,
162 U. S. 346, and Railroad Co. v. Cbarless, 16 Sup. Ct. 848, 162 U. S. 359,
applied.

In Error to the Circuit Court of the United States for the District
of Rhode Island.
This was an action by Peter Reynolds, as administrator, against

Chal'lel3 P. Chapman, for causing the death of plaintiff's intestate
while he was at work in defendant's quarry. Judgment for plain-
tiff, and defendant appeals.
Walter F. Angell (Albert B. Orafts and Stephen O. Edwards, with

him on brief), for plaintiff in error.
Walter B. Vincent, for defendant in error.
Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis-

trict Judge.

PUTNAM, Circuit Judge. This is a suit at law by an administra-
tor of the estate of a quarryman against the owner of the quarry,
for causing the death of the quarryman, and is based on a statute
of Rhode Island, of which the following is the only part essential
to the issues now before us:
"In all cases In which the death of any person ensues from Injuries Inflicted by

the wrongful act of another, and In which an action for damages might have been
maintained at the common law had death not ensued, the person Inflicting such
injUry shall be liable to an action for damages for the Injury caused by the
death of such person, to be recovered by action on the case for the use of the
husband, widow, children or next of kin, in like manner and with like effect
as in the preceding five sections provided."
The alleged circumstances of the death of the quarryman are suf-

ficiently shown by the following extract from the bill of exceptions:
"It appeared from the evidence that the accident which caused the intestate's

death occurred In a quarry which was operated by the defendant. 'fhe intestate
was in the employ of the defendant, and was one of a gang of men who were
engaged in operating a derrick In use In the quarry. TIle derrick gang was In
charge of one Splan, who was also an of the defendant. The im-
mediate cause of the accldent to deceased was the fall of a portion of the rock
which formed the anchorage ot a Blondin, an apparatus used for raising and
moving stone out of the quarry. The Blondin consists of a cable stretched over
a quarry, from which Is suspended a large tUb. The tub is filled with stone, then
raised by an engine, and moved along under the cable from which it is suspended
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until it reac'hes the point desired, when it Is tipped up and the. stone dumped.
One end of the Blondin cable was anchored In the rock about halfway up the
side of the quarry. The accident occurred on Monday afternoon. 'l'he plaintiff's
intestate had been away during the previous week at camp. During his absence,
and about the middle of the week, there had been blasting in the vicinity of the
anchorage rock, and within twenty feet of it, according to some of the witnesses,
and according to others the distance was thirty to forty feet. There was no tes-
timony that there had ever been any blasting in the vicinity of the anchorage be-
fore, within either of the distances named, although the Blondin had not been
changed for a year or more. The Blondin had not been operated since the blast-
ing until the moment of the accident. There was testimony that a blast would
be likely to shake up the rock for two or three hundred feet, and that on the day
of the accident the rock was quite loose twenty-five or thirty feet from the an-
chorage, where one of the witnesses was working, and had been much shaken up
by blasting. The Blondin was in charge of one Smith, who was an employ6 of
the defendant. The defendant's son, Charles D. Chapman, was superintendent
of the works at the time of, and prior to, the accident, and had ordered the
blasting of the previous week, and both Smith and Splan were under him."

It is claimed that, on account of the loosened condition of the rock
where the cable was anchored, the cable gave way, and the Blondin
fell on the intestate, crushing him so that he died therefrom. The
verdict was for the plaintiff, and the defendant brought this writ
of error. He raises a question of pleading, and he also took several
exceptions to the refusals of the trial judge to grant several requests
for instruction, which appear in the record. As one of those re-
fusals requires us to send the case back for a new trial, and as all
the other questions are of that character that there is no apparent
necessity that any of them will ever be raised in another trial, we
will not consider them. The requested instruction which we will
consider, and the exception based thereon, appear in the record as
follows:
"The defendant requested the court to instruct the jury that, if the accident to

the plaintiff's intestate was due to the negligence of Smith inputting the Blondin
into operation while the plaintiff's intestate was under or near It, the plaintiff
cannot recover, because Smith and the plaintiff's Intestate were fellow servants.
The court refused said request, and the defendant excepted."

No part of the charge is given in the record, nor do the reasons
for refusing the request anywhere appear. Non constat, so far as
the record is concerned, that it was refused because fully covered
by the charge, and properly so. Railway Co. v. Leak, 163 U. S.
280, 284, 16 Sup. Ct. 1020, 1021. Therefore the record of itself
fails to put us in the position of the trial judge, and is altogether un·
certain; and conjectural. Experience shows thal numerous new
trials have been unjustly g:ranted because the appellate court failed
to appreciate the surroundings of the trial court under the circum·
stances of the rulings complained of. Therefore the federal courts
insist that the record shall show specifically the grounds of any
objection taken, and hold that the presumption is that the trial court
correctly instructed the jury on all matters essential to the case.
n is true that there are exceptional instances of plain errors which
may be noticed by the appellate tribunal although the exceptions be·
low were inartificially reserved. Wiborg v. U. S., 163 U. S. 632, 658,
16 Sup. Ct. 1127. 1197. And evidence objeC'ted to may sometimes
be considered on appeal, although the objections were only generally
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expressed, if in no event it could be made relevant, and if, also, the
objections to it are not of a character which could have been ob-
viated if they had been stated. Goldey v. Morning News, 156 U.
S. 518, 525, 15 Sup. Ct. 559, 562. In the practical development of
these principles, it was said in Andrews v. U. S., 162 U. S. 420, 424,
425, 16 Sup. Ct. 798, 799, as follows:
"ComplaInt is made because the court failed to glve defendant's requests for in-

structions, but the instructions actually given by the court are not disclosed by
the record, and we may presume that such Instructions covered the defendant's
requests so far as they stated the law correctly."
This applies literally to the case at bar, but the counsel on each

side have argued on its merits the requested instruction we have
quoted, without protest, and have impliedly agreed, and given us to
understand, that it raised a substantial issue at the trial, and was not
covered by any directions given the jury. Under these circumstan-
ces, we must consider it. The evidence to which it relates is sum-
marized in the exceptions as follows:
"There was evidence showing that the plaintiff's intestate had his back to the

Blondin gang while he was going to and working upon the out-haul block, and
that Splan was watching him, and that neither of them knew that the Blondin
was to be started. Smith, who was a witness for the plaintiff, swore that he
was specially instructed by Charles D. Chapman, on this day, when he was about
to load the tUb, to load the Blondin light and keep the men from under it; but
this Charles D. Chapman first says he does not recollect, and later in hls testi·
mony denies that he gave such instructions, and finally says that he does not
thinl, that he told Smith to load light. SIJlJlth had been put in charge of the
Blondin, for the first time, by the superintendent, Chapman, although he had
assisted in operating it before."
Whether or not Smith was instructed by Chapmen to load the

Blondin lightly, and to keep the men from under it, and what men
were thus referred 1;0, were pure questions Qf fact, proper under
the circumstances to be submitted to the jury. As for the rest, the
Rhode Island statute gives no right of action unless the circumstan-
ces are such as to constitute the basis of a suit at common law. That
who are fellow servants wi: common law is a question of general ju-
risprudence, as to which the federal courts are not generally con·
trolled by the local decisions, and that the deceased and Smith
were cle8,rly such are the results of many adjudications of the su-
preme court, which are sufficiently referred to in Railroad Co. v.
Peterson, 162 U. S. 346, 16 Sup. Ct. 843, and Railroad 00. v. Charless,
162 U. S. 359, 16'Sup. Ct. 848. Whether, alSQ, Smith failed to com·
ply with his instructions, if he received them, and whether such
failure, if it existed, was the true cause of the injury to plaintiff's
intestate, were both questions arising at common law, with reference
to which the jury should have been properly instructed. For want
of such instructions there must, in view of the request quoted, be a
new trial. The judgment of the circuit court is reversed, and the
case remanded to that court, with directions to set aside the ver-
dict, and proceed further ,in the suit in any manner not inconsistent
with this opini'On; and the plain tiff in error will recover his costs
in this court.
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BHAW v. INDEPENDENT SCHOOL DIST. OF RIVERSIDE.
(Circuit Cl:lurt of Appeals, Eighth Circuit October 26, 1896.)

No. 625.
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BenooL DISTRICT FUNDING BONDS-ExCESSIVE ISSUE-INNOCENT PURCHASER.
Bonds issued by a school district in Iowa for an amount exceeding the

limit of indebtedness prescribed by the constitution are void; and refunding
bonds, also in excess of the constitutional limit, issued to take up such void
bonds, are void In the hands of all persons, without regard to the recitals
they contain.

In Error to the Circuit Court of the United States for the Northern
District of Iowa.
This action was brought by John H. Shaw, the plaintiff In error, against the

independent school district of Riverside, in Lyon county, Iowa, the defendant in
error, in the circuit court of the United States for the Northern district of Iowa,
Western division, to recover the contents of certain refunding bonds and interest
coupons issued by the defendant in error. A jury was waived in the mode pro-
vided by statute, and the court made the following finding of facts:
"(I) The plaintiff, John H. Shaw, was, when this suit was tiled, and Is now, a

citizen of the state of Colorado, and a nonresident of the state of Iowa, and the de-
fendant was, when this suit was filed, a corporation created under the laws of
the state of Iowa, being a school district situated in the county of Lyon, Iowa.
"(2) In the year 1883, the plaintiff, John H. Shaw, purchased at one time, of a

syndicate represented by John H. Gear, the following named bonds, with Interest
coupons attached, Issued by the defendant, to wit, bond No. 28, dated July 1, 1881,
for $500, which reads as follows:
"'Number 28. $500.

" 'United States of America. State of Iowa, County of Lyon.
.. 'The independent school district of Riverside, in the county of Lyon, In said

state, for value received, promise to pay to --, or bearer, at the office of the
treasurer in said district, on the 1st day of July, A. D. 181.H, or at any time before
that date, after the expiration of five years from date of issue, and after ninety
days' notice, at the pleasme of said independent school district, the sum of five
hundred dollars, with interest thereon at the rate of seven per cent. per annum,
payable semiannually, at the office of the treasurer in said district, on the first day
of January and July in each year, on presentation and surrender of the interest
coupons hereto attached. This bond is executed and Issued by the board of di-
rectors of said Independent school district in pursuance of and in accordance with'
chapter 132, Acts of the Eighteenth General Assembly of Iowa, and in conformity
with a resolution of said board of directors, passed in accordance with said cbapter
132, at a meeting tbereof beld 21st day of June, 1881.
" 'In witness wbereof, the said district, by its board of directors, has caused tbis

bond to be signed by the president and attested by the secretary this 1st day of
July, 1881. G. W. Stoop, President of said Board.
"'G. R. Matthews, Secretary of said District.'
"Also, bonds Nos. 10, 11, 12,16,17, 18, and 19, each for the sum of $1,000, and

dated l'ifarcb 11, 1882, witb interest coupons attached, and coming due March 11,
1892, and reading as follows:
" 'Number 10. $1,000.

" 'United States of America. State of Iowa, County of Lyon.
"'The independent school district of Riverside, in the county of Lyon, in said

state, for value received. prumises to paJ' to --, or --, at the office of the
district treasurer, in Hiverside, on tbe eleventh day of March, A. D. 1892, or at
any time before that date, after the expiration of five years from date of issue, and
after ninety days' notice, at the pleasure of said independent scbool district, the
sum of one thousand dollars, witb interest thereon at the rate of seven per cent.
per annum, payable semiannually, at tbe office of district treasurer, In Riverside,


