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ent, Nothing then disclosed could limit the effect of the patent, or except from
its scope any vein or lode within its territorial limits.”

The same principle is announced in several of the other author-
ities herein referred to.

From whatever standpoint this case can be viewed, under the
evidence presented at the trial, we are of opinion that the fact as
found by the court that there was no lode or vein known to exist
within the boundaries of the placer claims at the time of the ap-
plication for the placer patent is fully sustained, and justifies the
conclusions reached by the court.

The judgment and decree of the circuit court is affirmed, with
costs.

THOMPSON v. GERMAN INS. CO. et al
(Circuit Court, D. Nebraska. December 14, 1896.)
No. 93.

1. LIMITATION OF ACTIONS—FRAUDULENT TRANSFERS OF BANE StOCER.

A suit by the receiver of an insolvent national bank to collect an assessment
by the comptroller upon the stock from a stockholder who has made an alleged
fraudulent transfer of his shares is based upon the statutory liability of the
stockholder, and not upon any injury growing out of the fraudulent transfer;
and therefore the statute of limitations begins to run from the date the assess-
ment becomes due, and not from the discovery of the fraud.

2. SamEe —SurT BY RECEIVER—LACHES.

On a bill by the receiver of an insolvent national bank to collect an assessment
by the comptroller on the stock from a former stockholder, on the ground that,
to escape liability, he had transferred his shares, within six months of the
fallure of the bank, to one having no means, it appeared that the transfer was
made on the books of the bank, no concealment thereof being attempted, and
that the receiver made no inquiry as to the nature of the transfer, and took
no action against defendant until the assessment had become barred. Held,
that equity would not relieve agalnst the bar of the statute.

Buit in equity by S. B. Thompson, receiver of the Central Ne-
braska National Bank, against the German Insurance Company
and others, to recover the amount of an assessment upon certain
shares of stock. The original bill was dismissed. See 76 Fed. 892.

Submitted on Demurrer to Amended Bill.

Harry E. O'Neil, for complainant.
James McNeny and Green & Breckenridge, for defendants, -

SHIRAS, District Judge. This case has already been before the
court upon demurrers filed to the original bill, and upon that hear-
ing it was held that the proceeding was barred by the provisions
of the statute of limitations of the state of Nebraska. Thereupon
the complainant obtained leave to file an amended bill, and the
case is now before the court upon a demurrer filed thereto, which
again presents the question whether it does not appear upon the
face of the amended bill that the suit is barred by the lapse of time.

Briefly stated, the facts appearing on the face of the amended
bill are that the Central Nebraska National Bank of Broken Bow
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was crealed and organized under the national banking act of the
United States in 1888; that the German Insurance Company of -
Freeport, 11, on the 22d of August, 1889, became the owner of
100 shares of the capital stock in said bank; that on September
8, 1890, there were issued to the named insurance company two
certificates of 50 shares each of said capital stock, the original cer-
tificate for 100 shares being surrendered and canceled; that on
same day, to wit, September 8, 1890, 50 shares of said stock were
assigned by the insurance company to one Edgar E. Koehler, and
on January 13, 1891, the remaining 50 shares were assigned by the
insurance company to the said Koehler; that the said national
bank continued in business until in July, 1891, when it closed its
doors, and Henry C. Russell was appointed receiver by the comp-
troller of the currency, and acted in that capacity until January
29, 1895, when he resigned, and the present complainant was ap-
pointed in his place; that on the 13th day of July, 1892, the comp-
troller of the currency made an assessment of 90 per cent. upon
the capital stock of the bank, and directed the shareholders to pay
the same on or before the 3d day of August, 1892, and in the order
making said assessment he directed the receiver to “take all nec-
essary proceedings, by suit or otherwise, to enforce to that extent
the said individual liability of the said shareholders.” In the
amended bill it is charged that the transfer of the stock by the
insurance company to Koehler was without consideration, and was
made by the insurance company for the purpose of escaping the
statutory liability imposed upon stockholders in national banks;
that when said transfer was made to Koehler he was an attorney
at law, engaged in the practice of his profession at Omaha, Neb.;
that he was in the employ of the insurance company, and was with-
out capital. It is further alleged in the amended bill that on Jan-
nary 14, 1891, Koehler assigned to one W. E. B. Pierce 25 shares
of the bank stock in question, and about the same time purchased
from one Thompson 10 acres of land adjoining the city of Omaha,
giving in exchange therefor the remaining 75 shares of stock re-
ceived from the insurance company, and on the 18th day of March,
1891, the said Koehler purchased from the Benson Land Syndicate
three lots in Benson Place, and in payment therefor Pierce as-
signed to the Benson Land Syndicate the 25 shares of bank stock
previously assigned to him; that on April 13, 1891, Koehler trans-
ferred the 10 acres of land purchased from Thompson to a cor-
poration known as the German Land & Mortgage Company, by
whom it was transferred on June 1, 1831, to one Hendricks, who
was, it is averred, at the time a clerk and bookkeeper for the Ger-
man Insurance Company, and without means, but who gave his
notes for $15,000 to the insurance company, secured by a mortgage
on the 10 acres in question. It is further averred that in April.
1892, Hendricks leased the 10 acres for a term of three years te
Thompson previously named, at a yearly rental of $300, taking his
notes therefor, which notes the said Hendricks transferred to the:
insurance company; and said company now has pending in the
courts of Nebraska a suit to collect said notes from the maker,
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Thompson. It is also averred that the facts recited were not
- known to the comptroller of the currency, nor to the receivers ap-
pointed by him, until after the bringing of the suit by the insurance
company against Thompson; and that it was not until in Feb-
ruary, 1896, that the comptroller and the receivers became fully
advised with regard thereto, and thereupon, on October 5, 1896,
this proceeding was commenced by the filing of the original bill.
Upon the hearing of the demurrer to the original bill it was held
that the right of action on behalf of the receiver accrued to him
on August 3, 1892, the date when the call made by the comptroller
became due and payable, and that the statute of limitations began
to run at that time; and, as it appeared that the statutory period,
to wit, four years had elapsed before this suit was begun, the bar
of the statute was complete. In support of the amended bill com-
plainant invokes the equitable rule that when relief is sought
against fraud the statute is held applicable only from the tlmg of
the discovery of the fraud.

If a party suffer an injury or wrong by reason of a fraud prac-
ticed by another, his right to a remedy in equity will not be af-
fected by the lapse of time until discovery of the fraud is bhad,
provided he is not guilty of negligence in ascertaining the facts.
Is this general rule, however, applicable to a case of the character
of that now under consideration? In this proceeding the receiver
is not seeking equitable aid to have made good to him damages
resulting from a fraud practiced on him by the defendants, nor is
he seeking to set aside transfers of property in order that it may be
subjected to.legal process. What the receiver is seeking to do in
fact is to enforce the statutory liability assumed by all parties who
become shareholders in national banks. The underlying theory of
complalnant’s case as against the German Insurance Company is
that the insurance company, in August, 1889, became the owner
of 100 shares of the capital stock of the named national bank, and
thereby became liable to be called upon for an amount equal to
the face value of the stock in case of the insolvency of the bank;
that the bank became insolvent; that a legal assessment of 90
per cent. upon the face value of the shares was duly made; that
the insurance company continues liable to the call thus made, not-
. withstanding the transfer made to Koehler, it being averred that
Koehler is without means, and that the transfer was made to es-
cape the liability in question. The right of action sought to be
enforced by complainant is the liability imposed by the statute
upon shareholders, and not a right of action created by the trans-
fer of the stock to Koehler. The act of the insurance company in
assigning the shares held by it to Koehler did not create a cause
or right of action, no matter what its motive was in making the
transfer. The real ground of action relied upon by complainant is
that when the insurance company became a shareholder in the na-
tional bank by subscribing for and accepting 100 shares of the
capital stock, it became subject to the statutory liability to respond
to an amount equal to the face value of the stock held by it in
case of the insolvency of the bank, and that this once existing
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liability was not terminated by the subsequent transfer of the
stock, because such transfer was made to one without means,
and for the purpose of escaping the existing liability. The ques-
tions arising on the transfer of the stock present the issue whether
the insurance company has a sufficient defense to the right of ac-
tion asserted by the receiver, and based upon the liability as-
sumed by the insurance company when it became a shareholder in
the national bank. If the receiver recovers in this case against the
insurance company, the recovery must be based upon the liability
assumed by that company when it became a stockholder in the
bank, and not upon any cause of action created by the transfer of
the stock to oehler. The theory of complainant’s bill is that this
transfer must be treated as of no account, and be wholly disre-
garded; or, in other words, that the liability of the insurance com-
pany is just what it would have been in case the transfer never
had been made. The real purpose of the bill filed in this case is
not to obtain relief against a wrong done or injuries inflicted or
rights invaded by the alleged fraudulent transfer of the stock to
Koehler, but to compel the insurance company to respond to the
assessiment made upon the shares of stock issued to it. All the re-
lief sought by the bill would -be fully met by a decree adjudging
that the insurance company was liable to the assessment, and a
judgment for the amount thereof would be clearly based upon the
statutory liability assumed when the insurance company became a
stockholder, and not upon any liability created by the transfer of
the stock to a third person. The equitable rule that, where relief
is sought against the consequences resulting from a frand, the stat-
ute will be held to begin to run only upon the discovery of the frand
or of circumstances charging the party with the duty of inquiry,
is based upon the proposition that, if the person injured by the
Jfraud bas not knowledge thereof, he cannot know that a right of
action exists on his behalf, and he should not, therefore, be prej-
udiced by the lapse of time, when it cannot be said that he is in
fault in not bringing suit. As already pointed out in this case,
the cause of action and the right of action sought to be enforced
by the receiver are not based upon the alleged fraudulent transfer
of the stock by the insurance company, and the ultimate relief
sought is not against the consequences thereof; but the relief
sought is the enforcement of the liability claimed to still exist
against the insurance company by reason of the fact that it had
subscribed for and accepted 100 shares of stock of the national
bank. When the assessment upon the capital stock was made by
the comptroller, and the receiver was directed to enforce the col-
lection of the assessment, he knew that a right of action then ex-
isted in his favor against all the shareholders then holding stock,
and against all previous holders who had transferred the stock un-
der circumstances which would not relieve them from liability for
assessment subsequently made. The receiver well knew that the
insurance company had held 100 shares of stock, and well knew
that this stock had been transferred to Koehler, and he knew that,
if he did not seek to hold the insurance company liable for the
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assessment within the period allowed by the statute, he would at
law be barred of his right of action. Having allowed the statutory
time to elapse before bringing suit, what ground is there for hold-
ing that a court of equity will not enforce the bar of the statute?
For these reasons it does not appear that the case is one for the
application of the equitable principle that the statute of limitations
does not begin to run until the discovery of the fraud against which
relief is sought.

If, however, it be held that the case is one in which the applica-
tion of the rule may be invoked, then the question arises whether
the facts averred in the amended bill are sufficient to justify a
court of equity in granting the relief, regardless of the lapse of
time; or, in other words, whether the facts alleged excuse the delay
in the institution of this suit. The general rules applicable to the
question are already given by the supreme court in Wood v. Cax-
penter, 101 U. 8. 135, and Hardt v. Heidweyer, 152 U. 8. 547, 14
Sup. Ct. 671. In these cases it is declared that, if a party seeks to
escape the plea of the statute of limitations on the ground that he
did not discover the fraud complained of until immediately prior
to the bringing the suit, he must aver and prove that he used due
diligence; and this must be shown by the averments of facts, not
of mere conclusions, it being “well settled that a party who seeks
to avoid the consequences of an apparently unreasonable delay in
the assertion of his rights on the ground of ignorance must allege
and prove, not merely the fact of ignorance, but also when and
how knowledge was obtained, in order that the court may deter-
mine whether reasonable effort was made by him to ascertain the
facts.” Hardt v. Heidweyer, supra. In Wood v. Carpenter, supra,
it is said:

“There must be reasonable diligence; and the means of knowledge are the same
thing, in effect, as knowledge itself. The circumstances of the discovery must be-
fully stated and proved, and the delay which has occurred must be shown to be
consistent with the requisite diligence. The reply is clearly bad. It contains some

vigorous declarations, but is wanting in the averment of facts which are indis-
pensable to give it sufficlency as a pleading for the purpose intended.”

In the case at bar the insurance company is sought to be held
liable on the ground that it was the owner of 100 shares of stock
in the named national bank, and, although it is admitted that this
stock was transferred by the insurance company to Edward F.
Koehler in September, 1890, and January, 1891, it is charged that
this transfer was a fraud as against the creditors of the bank,
because the bank was insolvent, and the transfer was made by the
insurance company to escape liability thereon, the said Koehler
being without means to respond to assessments made thereon.
The question whether the liability assumed by the insurance com-
pany when it became a stockholder in the national bank was en-
forceable against it depended upon the character of the transfer
of the stock to Koehler. When the receiver was appointed, and
the comptroller ordered the assessment of 90 per cent. upon the
capital stock of the insolvent bank, it became the duty of the re-
ceiver to enforce the payment of the assessment thus made against
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all parties who might be liable therefor, and the proper perform-
ance of this duty required action on his part. The books of the
bank, which were, of course, open to the receiver, showed that the
insurance company had transferred the stock in question to Koeh-
ler. As the assessment upon these 100 shares of stock was not
paid by the present holders, it was incumbent upon the receiver
to take steps to enforce the payment; but it is not shown that any
action was taken to that end. It is averred in the bill that Koeh-
ler at the time of the transfer of the stock to him was an attorney,
regiding at Omaha; that he was in the employ of the insurance
company, and was without capital. It is not averred that these
facts were not in fact known to the receiver from the date of his
“appointment. It is averred in general terms that the comptroller
and receiver did not have knowledge of the facts in the bill recited,
but this general averment is qualified by the statement that Henry
C. Russel), the receiver first appointed, “did not know of the facts
herein set forth, and had no means of knowledge of the discovery
of said facts, and could not have discovered them, for the reason
that at the time of the occupation of said office by the said Russell
the facts detailed were not of public record, and were unknown to
any person other than the parties thereby engaged in said transac-
tion; and not until the commencement of the suit in the courts of
Douglas county, Nebraska, by the German Insurance Company, to
recover upon said rental notes referred to against said Thompson,
did the facts become a matter of public record, and then not en-
tirely until in February 1896.” It is clear that this denial of knowl-
edge cannot be intended to apply to the fact of the transfer of the
stock by the insurance company to Koehler, and to the subsequent
transfer thereof recited in the bill, because these appear on the
books of the bank, and must have been known to the receiver. It
could not have been the suit brought by the insurance company
against Thompson which first enabled the receiver to know that
Koehler was an attorney residing at Omaha, and that he was with-
out capital. It must be held that the receiver knew, or else was
grossly negligent in not knowing, that the insurance company had
transferred the stock in question to Koehler; and the means of
knowledge were open to the receiver to ascertain all that is now
charged in the bill with regard to Koehler. It is not averred that
the receiver ever made the slightest inquiry into the facts of the
transfer to Koehler, or of the subsequent transfers of the stock that
are set up in the bill. So far as it appears, the receiver never made
any inquiry of any one with regard to the liability for the assess-
ment made on these shares of stock, nor did he ever act in the
premises until the attorneys in the suit against Thompson called
his attention to the matter. It is admitted in the bill that all these
matters were made of public record as early as February, 1896,
but no action was taken by the receiver until in the following
October. As already said, when the assessment of 90 per cent.
upon the stock of the bank was made by the comptroller the re-
ceiver was charged with the duty of collecting this assessment, but
it is not shown that he made the slightest inquiry into the circum-
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stances surrounding the transfer of the stock originally held by
the insurance company for more than four years after the transfer
thereof, and it is not averred that he did not know during this
entire period that the insurance company had transferred the stock
to Koehler, who was an attorney in the employ of the company,
and had no capital or means. 'The fact of the transfer by the insur-
ance company was known to the receiver, and reasonable diligence
on his part would have enabled him to ascertain the principal facts.
Having wholly failed to exercise any diligence, equity will not af-
ford relief against the bar of the statute.

If it was the fact that the insurance company had concealed the
fact of the transfer of the stock to Koehler, a different question
would be presented; but the fact is that the transfer was made
upon the books of the bank. It is not charged that any conceal-
ment was practiced with regard to the transfer to Koehler, or with
regard to any of the subsequent transfers, and it must be true that
the receiver knew what the books of the bank showed with respect
thereto, and he cannot be heard to say that he did not know what
thus appeared upon the books. As receiver, complainant was
charged with the duty of collecting the assessment upon these 100
shares of stock, and it was incumbent upon him to use reasonable
diligence in ascertaining whether a liability for the assessment ex-
isted against the party whom he knew had transferred the stock
within six months of the failure of the bank. The averments in
the amended bill show that it was not through the action of the
complainant that discovery was made of the facts upon which he
now relies as grounds for relief against the insurance company, and
as it is not averred that the complainant ever made an inquiry, or
did anything looking to an ascertainment of the facts surrounding
the transfer of the stock to Koehler, it follows, if complainant’s
theory is correct, that by simply remaining wholly inactive the
complainant could prevent the statute from beginning to run. On
behalf of the diligent, equity holds that in cases of fraud the lim-
itation begins to run from the discovery of the fraud, or from the
discovery of facts sufficient to put a prudent person on inquiry;
but to the negligent equity grants no relief.

According to the complainant’s own showing in the amended bill,
for more than four years before this proceeding was commenced
he and his predecessor knew that the insurance company, not many
months before the bank closed its doors, and when it was in an in-
solvent condition, had transferred its stock to Koehler; and, if the
receivers did not know that Koehler was without means, they could
readily have ascertained the facts; and yet they remained wholly
inactive., Under these circumstances it must be held that during
this period the statute was running, and, the full period having
elapsed after the right of action was vested in the receiver before
this proceeding was commenced, it must be held that the same is
barred by reason of the lapse of time.

Demurrer is therefore sustained, and the bill is dismissed on the
merits, at cost of complainant.
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OLMSTEAD et al. v. DISTILLING & CATTLE-FEEDING CO. GRAVES
v. SAME. BAYER v. SAME.

(Circuit Court, N, D. Illinois, N. D. December 3, 1896.)

- 1. ConTrACTS—ILLEGAL CONDITION—“REBATE VOUCHERS.”

The D. Co., which manufactured and sold spirits, etc., issued to the pur-
chasers of its goods so-called “rebate vouchers,” by which, “for the purpose
of securing the continuous patronage” of the customer, it promised to pay him,
in six months, a sum equal to five cents per gallon of the goods purchased by
him; such voucher providing that it should “be valid and payable only on
condition” that the purchaser and his successors should, during such six
months, have bought all his supply of such goods from the D. Co., or certain
persons named as its distributing agents. The D. Co. having been placed in
the hands of a receiver, certain of these vouchers were presented to him for
allowance, by persons who claimed to hold them as equitable assignees from
the persons to whem they were issued. It appeared that the condition as to
continued purchases from the D. Co. had not been complied with. Held, that
such vouchers did not create a present cbligation to pay the rebate, subject to
be defeated by a breach of the condition, but that such obligation would arise
only on performance of the condition, and accordingly that, even if the condi-
tion were held to be illegal, there would be no obligation without performance.

8, SaME—ILLEGAL CONSIDERATION.
Held, further, that the rebate did not appear from the contract to be a sum
in excess of the price of the goods sold, and that it could not be recovered back
as money of the customer paid on an illegal consideration, and held by the D,
Co

8. SAME—INTERPRETATION. .
Held, further, that no engagement could be implied that the D. Co.’s products
should be offered during the six menths at reasonable prices, or without fucther
rebate vouchers, conditioned on still further patronage. .

4. Bame--PuBLic Poricy. ‘
Held, further, that such rebate vouchers were not illegal or against public

policy.

Exceptions to the report of a special master disallowing certain
claims on rebate vouchers against the property in the hands of the
receiver of the Distilling & Cattle-Feeding Company.

Moses Solomon, for the exceptors.
Herrick, Allen & Boyesen, for the receiver.
Moran, Kraus & Mayer, for Distilling & Cattle-Feeding Co.

SHOWALTER, Circuit Judge. Of the rebate vouchers here in
question (being 148 in number, and aggregating $8,702.87), 47, orig-
inally issued to a firm doing business under the name of Stein Bros,,
were transferred by Stein Bros., “without recourse,” to Wolf. Wolf
afterwards. alienated his interest therein, and the 47 vouchers are
now held by Moses Solomon, claimant and exceptor here. The re-
maining 91 vouchers, originally issued to a corporation called Charles
Dennehy & Co., were also assigned. The corporation, Charles Den-
nehy & Co., asserts here no right on its own behalf.. TIts name is here
made use of in the interest of one G. F. Jones, who claims to hold
the 91 vouchers by assignment from the United States Distilling
Company, the concern to which the vouchers were transferred by the
said Charles Dennehy & Co. Jones is really the other claimant and
exceptor here, though the name “Dennehy & Co.” is made use of by
him, Besides the 47 original vouchers, Solomon offered in evidence
certain transcripts of judgments on said vouchers rendered by jus



