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713, 5 Sup. Ct. 724, The plaintiff, however, claims that the mode
of proof in trials at law in the federal courts was enlarged by the
act of congress of March 9, 1892 (2 Supp. Rev. $t. p. 4), and that
depositions may now be taken and become proofs in the federal
courts, and that interrogatories may be filed, to be answered on oath
by the adverse party, and become proofs in accordance with the
provisions of the practice act governing the practice in the state
courts of Massachusetts. In our view, the statute of 1892 does not
enlarge the instances in which depositions may be taken or in which
answers may be obtained upon interrogatories for use as proofs in
the federal courts. It was only intended to simplify the practice of
taking depositions by providing that the mode of taking in instances
authorized by the federal laws might conform to the mode prescribed
by the laws of the state in which federal courts were held. The
title of the act, and the language employed in the act itself as well,
clearly indicate that nothing further was intended. It is to be pre-
sumed that if congress had intended to radically change the mode
of proof, and to authorize the taking of depositions in instances not
theretofore authorized by the federal statutes, and to confer addi-
tional rights to obtain proofs by interrogatories addressed to the
adverse party in actions at law, including “discovery of facts and
documents material to the defense or support of the suit” in ad-
vance of the trial, as is provided by the Massachusetts practice act
in question, it would have done so in apt and unmistakable lan-
guage. Bhellabarger v. Oliver, 64 Fed. 306, would seem to be a
case closely in point, and the reasoning of Mr. Justice Gray in Rail-
way Co. v. Botsford, 141 U. 8. 250, 11 Sup. Ct. 1000, upon an an-
alogous question, sustains the view which we take of the statute
under consideration. See, also, Sherry v. Navigation Co.. 72 Fed.
565; U. 8.v. Lead Co., 75 Fed. 94. As regards the applicability and
force of the laws and statutes of the states in federal procedure, it
would seem that a distinction fairly and reasonably exists between
cases like Campbell v. City of Haverhill, 155 U. 8. 610, 15 Sup. Ct.
217, based on section 721 of the Revised Statutes, as to the binding
force of the laws of the states as rules of decision in respect to rights
and remedies, and the other class, like Nudd v. Burrows, 91 7. &
426, Railroad Co. v. Horst, 93 U. 8. 291, and Phelps v. Oakes, 117 U. S.
236, 6 Sup. Ct. 714, arising under section 914 of the Revised Statutes,
respecting pleadings and forms and modes of proceeding. The
plaintiff’s motion for default in each case is denied, and the defend-
ants’ motion to strike interrogatories from the files in each case is
granted.

PHOENIX ASSUR. CO. v. LUCKER.
(Circuit Court of Appeals, Fourth Circuit. May 5, 1896.)
No. 147.

1. TriaAL—ProvinceE oF CourT AXD JURY—DIRECTING VERDICT.
The court should not direct the jury to find a verdict for the defendant,
unless the conclusion follows, as a matter of law, that no recovery can be had
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upon any view which can properly be taken of the facts which the evidence
tends to establish.
2. APPEAL—REVIEW—EXCEPTIONS TO INSTRUCTIONS.
An exception, “to so much of”’ a long and elaborate charge “as requires
the evidence should show there was an intention to deceive,” I8 too general,
and presents no point which an appellate court can consider.

In Error to the Circuit Court of the United States for the District
of South Carolina.

Geo. M. Trenholm, for plaintiff in error.
J. P. K. Bryan, for defendant in error.

. Before SIMONTON, Circuit Judge, and HUGHES and PAUL,
District Judges.

PAUL, District Judge. This case is here on a writ of error to a
judgment of the circuit court for the distriet of South Carolina. It
was an action brought in the state court by Minnie Lucker, the
plaintiff below, against the. Pheenix Assurance Company of London,
the defendant below, and removed by the defendant into the United
States circuit court. It was on a policy of fire insurance, in the
sum of $2,800, on two frame dwelling houses and certain household
furniture contalned in one of the dwellings. The case was tried
in the court below by a jury, and a verdict rendered for the plaintift
for the sum of $2,400, on which judgment was entered. :

The record contains all the testimony introduced on the trial.
There are in the record 16 assignments of error. These assignments
of error, from 1 to 7, inclusive, are based on the refusal of the court
to instruct the jury to find a verdict for the defendant. The follow-
ing are the instructions asked for by the defendant on that branch
of the case::’

“(1) That, upon the whole evidence, it so conclusively appears that the plaintiff
fraudulently, knowingly, willfully, and with intent to.deceive the defendant as to
the actua) loss sustained, and as to the belief of the said Klias Venning, trial
Justice aforesaid, as to the amount of loss, caused said false and erased certificate
to be furnished to the defendant as a bona fide certificate of the said Ilias Ven-
ning, trial justice aforesaid, and for such reason no verdict in favor of the plaintiff
can be sustained by the court. (2) That, from the whole evidence, it so con-
clusively appears that the plaintiff swore falsely in stating, under oath, that she
had signed with her own hand papers furnished to the defendant as proofs of loss
of March 7 and May 4, 1804, that for this reason no verdict for the plaintiff can be
sustained. (3) That it appears, from the whole evidence, so conclusively, that the
plaintiff willfully and knowingly caused false and fraudulent proots of loss to be
furnished to the defendant, that for this reason no verdict for the plaintitf can be
sustained. (4) That, from the whole evidence, it so conclusively appears that the
plaintiff knowingly ratified and confirmed fraudulent and false proofs of loss,
furnished the defendant, that for this reason no verdict for the plaintiff can be sus-
tained. (5) That, from the whole evidence, it so conclusively appears that the
plaintiff willfully and knowingly swore falsely to the following statement, made
under oath, viz. ‘that, under the original contract of erection, the corner building
cost was to be about $2,700, according to the information of deponent,’ that for
this reason no verdict for the plaintiff can be sustained. (6) That, from the whole
evidence, it so conclusively appears that the plaintiff willfully and knowingly swore
falsely to the following statement, made under oath, ‘that the carpenter or builder
who erected it was McGilvery, of Charleston, S. C., who failed,” that on this
ground no verdict for the plaintiff can be sustained. (7) That, from the whole evi-
dence, it appears that the plaintiff failed to furnish defendant, upon requirement,
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verified plans and specifications of the building destroyed. That on this ground
no verdict for plaintitf can be sustained.” ’

The judge of the circuit court refused to give any of these instrue-
tions, and allowed the case to go to the jury, for the reason that
there was such a conflict in the evidence on all the questions pre-
sented by these instructions as to make it a proper case for submis-
sion to the jury. An examination of the testimony as it appears
in the record fully sustains the action of the court below in refusing
to direct a verdict for the defendant upon any of the grounds re-
quested. These instructions, asked for and refused, were all based
upon evidence introduced by the defendant to prove that the plain-
tiff had violated the conditions of the policy in the following partic-
ulars: By causing a false and erased certificate of proof of loss to be
furnished the defendant; that she willfully and knowingly caused
false and fraudulent proofs of loss to be furnished the defendant,
and that she had ratified and confirmed such false and fraudulent
proofs of loss; that she had sworn falsely in stating that she had
signed with her own hand proofs of loss furnished the defendant;
that under a contract for the erection of one of the buildings it was
to cost $2,700, and that the builder was a man named McGilvery;
and that she had failed to furnish the defendant, upon requirement,
verified plans and specifications of the buildings destroyed. On all
these questions the plaintiff introduced witnesses whose evidence
conflicted with that offered by the defendant, or was explanatory
of the statements made by the plaintiff in connection with the proofs
of loss.

The evidence of the defendant on which its first instruction was
asked showed that the certificate of loss given by Venning, a trial
justice, fixed the amount at $2,800, and that this amount, when the
certificate reached the defendant, had been changed to $5,250. The
defendant alleged that this alteration had been made by the plain-
tiff, or with her knowledge and consent. The plaintiff testified that
she had not made the change, and had not approved or ratified it.
Her husband, C. W. Lucker, who acted as her agent in getting up
the proofs of loss, testified that he had not changed the certificate,
and the plaintiff’s attorney testified that the certificate had not been
changed when he mailed it to the defendant company.

As to the charge that the plaintiff had sworn falsely in stating,
under oath, that she signed with her own hand papers of March 7
and May 4, 1894, furnished to the defendant as proofs of loss, the
plaintiff testified that she signed that of March 7, 1894, and that
she acknowledged it before the justice, Venning, about five minutes
after she had signed it. The justice testified that she acknowledged
the signature as hers. The plaintiff also testified that she appeared
before J. W. Polite, notary publie, and signed her name to the paper,
the proof of loss, of May 4, 1894. As to the signature of the plain-
tiff to the proof of loss of March 7, 1894, there being a question as to
whether she had signed her name herself, or whether her husband
had signed it for her, the circuit court instructed the jury “that,
if they find that the plaintiff, Minnie Lucker, directed her husband
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to sign in her name proofs of loss dated March 7, 1894, and after-
wards acknowledged the same as her signature, as appears by the
attestation signed by Trial Justice Venning, then such signature and
oath and proofs of loss are in law the signature, oath, and proofs
of Minnie Lucker, the plaintiff, and she had the right to make them
s0.” - That was a proper instruction. Whether the plaintiff actually
with her own hand signed the proof of loss, or whether her husband
signed it for her, if she acknowledged the signature before the jus-
tice and the notary public to be hers, it had the same effect, in law,
whether made by herself or her husband as her agent. In law these
were her signatures.

As to the charge that the plaintiff swore falsely in stating, under
oath, that the original cost of erecting the dwelling house was $2,700,
the plaintiff testified that her husband had told her this was to be
the cost of the building, that her husband also told her that Mec-
Gilvery had contracted to build the house, and that she saw McGil-
very measuring on the lot about the time the building was commen-
ced.

As to the charge on which the seventh instruction was asked by
the defendant, that the plaintiff failed to furnish, when required,
verified plans and specifications of the buildings burned, the record
shows that plans and specifications were furnished when required,
and that they were verified by the signature of Simons & Holmes,
the architects who made them, and by the affidavit of 8. Lewis
Simons, one of said architects.

The substance of the testimony on behalf of the plaintiff, as we
have stated it, shows that, on all the grounds on which the court was
requested to direct a verdict for the defendant, there was a very
decided conflict in the evidence. It presents such a state of facts
as to bring the case clearly within the province of the jury for its
decision. For the court to have refused to submit the case to the
jury, and to have directed a verdict for the defendant, would have
been an unwarranted invasion of the principles governing jury trials.
The question as to when the court, on all the evidence, should in-
struct the jury to find a verdict for the defendant, has been decided
in numerous cases. The result of the decisions is that when the
avidence given at the trial, with all the inferences that the jury could
justifiably draw from it, is insufficient to support a verdict for the
plaintiff, so that such a verdict, if rendered, must be set aside, the
court is not bound to submit the case to the jury, but may direct a
verdict for the defendant; while, on the other hand, the case should
be left to the jury unless the conclusion follows, as matter of law,
that no recovery ‘can be had upon any view which can be properly
taken of the facts which the evidence tends to establish. Kane v.
Railroad Co., 128 U. 8. 94, 9 Sup. Ct. 17; Railroad Co. v. Woodson,
134 U. 8. 615, 10 Sup. Ct. 628; Pleasants v. Fant, 22 Wall. 116;
Randall v. Railroad Co., 109 U. 8. 478, 3 Sup. Ct. 322; Dunlap v.
Railroad Co., 130 U. 8. 649, 9 Sup. Ct, 647.

‘When there is a conflict of evidence, as we find in this case, on
all the questions on which the court was requested to direct a ver-
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dict for the defendant, the law is clearly settled as to the duty of the
court to submit the case to the jury. In Insurance Co. v. Ward,
140 U. 8. 76, 11 Sup. Ct. 720, the court said: “There was evidence
in the case going to discredit, in some particulars, the evidence of-
fered by the defense to prove the breach of the condition in the
policy; and it was eminently proper that all of that evidence should
be taken into consideration and weighed by the jury, under proper
instructions from the court, in arriving at their verdict.”

“Where a cause fairly depends upon the etfect or weight of testi-
mony, it is one for the consideration and determination of the jury,
under proper directions as to the principles of law involved. It
should never be withdrawn from them, unless the testimony be of
such a conclusive character as to compel the court, in the exercise
of a sound judicial discretion, to set aside a verdict returned in op-
position to it.” Insurance Co. v. Doster, 106 U. 8. 32, 1 Sup. Ct. 20.

The exception to the refusal of the court to direct a verdict for
the defendant was properly made, and the seven assignments of
error which we have considered were in accordance with the ex-
ception taken. The remaining assignments of error, from 8§ to 16,
inclusive, are not founded on any exceptions to the rulings of the
court below which this court can consider. The only exception in
the record on which these assignments of error are based is what is
called in- the record “Exception to Charge,” made after the court
had concluded its charge to the jury, and is in the following words:
“By Mr. Trenholm: T ask your honor to note our exception as to
the direction which we asked, and also to note our exception to so
much of the charge which requires the evidence should show that
there was intention to deceive.” And then follows this argumenta-
tive statement by defendant’s counsel: “Because we take this posi-
tion, that a statement which is false, and intentionally and willfully
made, as to material matters, the law conclusively presumes the in-
tention to deceive, and that such willful and knowingly false state-
ment is in law fraudulent, and that without any furither evidence
on that point; and in the charge which your honor has made, the
only objection we have is on that ground.” To this statement the
court replied: “By the Court: The exception is noted, and, inas-
much as the request has been made in the presence of the jury, the
court wishes to repeat that the false statement which vitiates a
policy must be a fraudulent, false statement.” Counsel for the de-
fendant duly noted then and there an exception to the above ruling
on grounds above stated. “I will just say, in conclusion, that if
there have been false statements made by the plaintiff in her proofs
of loss, or in her estimates, or in any other matter connected with
the policy since the fire, those statements will vitiate the policy,—
will operate to prevent her recovery,—if you believe they are fraud-
unlent, false statements made with the intention to deceive.” To
this last statement of the court no exception was taken.

The charge to the jury, in the bill of exceptions, embraces 18 pages
of the printed record. The court ig asked to go through this lengthy
charge, and ascertain, for its information, the particular part or
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parts thereof to which shall be applied so general an exception “to
80 much of the charge as requires the evidence should show there
was an intention to deceive.” This is a labor the court will not as-
sume. It is the duty of the party taking the exception to specifically
designate the portion of the charge to which he excepts, and he
should state in totidem verbis, or as near as may be, the same. Rule
10 of this court provides:

“The judges of the circuit and district courts shall not allow any bill of excep-
tions which shall contain the charge of the court at large to the jury in trials at
common law, upon any general exception to the whole of such charge. But the
party exeepting shall be required to state distinctly the several matters of law, in
such charge, to which he excepts; and those matters of law, and those only, shall
be inserted in the bill of exceptions and allowed by the court.” 11 C. C. A. ci,,
47 Fed. vi. :

The requirements of this rule have not been complied with in the
case before us, but entirely disregarded. The practice of making
the whole charge to the jury a part of the bill of exceptions has been
frequently condemned by the supreme court. Insurance Co. v. Rad-
din, 120 U. 8. 195, 7 Sup. Ct. 505; Carver v. Astor, 4 Pet. 80; Mag-
niac v. Thompson, 7 Pet. 348; Zeller v. Eckert, 4 How. 288; U.
8. v. Rindskopf, 105 U. 8. 418. This court is disposed to strictly
enforce the rule, in order to avoid the inconveniences arising from
its nonobservance.

A reference to some of the authorities on this subject will show
the particularity required by the courts in the preparation of billg
of exceptions:

Beaver v. Taylor, 93 U. S. 54: “Before the case was submnitted to the jury,
the plaintiff requested the court to charge as set forth by him in eight several propo-
sitions. The court declined to charge as requested, but charged in its own lan-
guage, and fully, upon the case as presented by the evidence. The plaintiff ex-
cepted to the refusal of the court, and excepted, also, ‘to 50 much of the charge
of the court as given as was in conflict with and variant from the several propo-
sitions’ presented by him.”

The court héld that the bill of exceptions failed to present any
point that it could consider. .

Beckwith v. Bean, 98 U. 8. 284: “Touching these objections to the charge of the
court, it is sufficient to say that they are not presented by the bill of exceptions
in such form that we should consider them. The only exceptions to the charge
are in these words: ‘To the omission of the court to charge as requested, and to
the charge of the court placing a construction upon said acts of congress, and to
so much of, the charge as relates to the attempted justification of the detendants
under said acts, and the evidence hereinbefore detailed, the defendants excepted.’
* * * 'The exceptions to the charge as given are too vague and indefinite to
raise the questions which were clained in argument to arise under the acts of 1863
and 1867.: Lincoln v. Claflin, 7 Wall. 132; McNitt v. Turner, 16 Wall. 362;
Beaver v. Taylor, 93 U. 8. 46.. The exception is scarcely more definite than a gen-
eral exception to the whole charge would have been. We cannot tell what specific
portions of the elaborate charge * * * were intended to be covered by this
general exception.” ’

These cases fully sustain the views of the court as to the excep-
tions under consideration. We find no error in the record. The
judgment of the circuit court is affirmed.
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MIGEON et al. v. MONTANA CENT. RY. CO.
(Circuit Court of Appeals, Ninth Circuit. October 6, 1898.)
No. 276.

L ArpEAL—EQUITY DECREES—RULINGS ON EVIDENCE.

A decree in equity will not be reversed for error in admitting or re-
jecting evidence, where all the circumstances show that the result was not
affected thereby. The controlling inquiry is whether there is sufficient
competent evidence in the record to sustain the decree.

2. SAME—SPECIFICATIONS OF ERROR—BRIEFS.

When a specification of error as to the rejection of evidence states only
the subject of the evidence, and does not give its substance, and the brief
contains no reference to the page of the record showing the ruling, as re-
quired by rule 24 of the circuit court of appeals for the Ninth circuit (11
C. C. A. xcv., 47 Fed. x1.), the matter is not properly brought to the atten-
tion of the court.

8. MiNeEs AND MINING—ABANDONMENT OF LODE CrLAim,

An abandoned lode claim becomes part of the public domain, subject to

sale and disposition by the government.
4. BAME—PLACER PATENT—LODE CLAIMS.

A vein lying within the limits of a placer patent is not excluded there-
from as a “known vein or lode,” under Rev. St. § 2333, unless at the date
of the application the lode or vein was clearly ascertained, and of such
extent and value as to justify exploitation. The fact that the lands were at
one time previous to the application for the patent supposed to contain a
lode or vein of value, or that they were afterwards discovered to be of
value, does not impalir the title under the patent. 68 Fed. 811, affirmed.

Appeal from the Circuit Court of the United States for the Dis-
trict of Montana.

This was a suit by the Montana Central Railway Company against
A. F. Migeon, B. Tibbey, and N. B. Ringeling to determine an ad-
verse claim to certain mining ground. The circuit court rendered
a decree for the plaintiff (68 Fed. 811), and the defendants bave
appealed.

George A. Clark, for appellants.

‘A. J. Shores, for appellee.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-
trict Judge.

HAWLEY, District Judge. This is a suit in equity, brought by
the appellee to determine the adverse claim of appellants to two
certain tracts of land, or mining ground, in area 3.67 and 9.60
acres, respectively, situated near Butte, in Silver Bow county,
Mont. From the mass of testimony introduced by the respective
parties we glean the following facts: On July 2, 1877, Charles
Colbert located a quartz lode upon the premises in dispute, under
the name of the “Morning Star Lode Mining Claim,” containing
1,500 feet in length,—T750 feet east and 750 feet west of the point
of discovery,—and 300 feet wide on each side of the center of the
vein or lode. The discovery point was about 20 feet east of the
east boundary of the Noyes placer claims, hereinafter mentioned.
Upon the Morning Star a shaft was sunk at the discovery point



