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out entering into a discussion of the prior patents it is apparent
that Weatherhead has made a marked improvement in the art.
With the disappearance of the Olin and Stitt patents, the patent to
Balley of March, 1875, is the defendant’s best referemce. It re-
quires no ass1stance from an expert to perceive that the Bailey
pump is a complicated and cumbersome apparatus. It is a labyrinth
of pipes and valves, so intricate and expensive that the pump can
‘hardly be available for practical purposes at the present day. The
pump of the patent, on the contrary, is simple, economical, compact,
durable and efficient. It is unquestionably a distinct improvement
over the Bailey pump and others of that class.

Upon the question of infringement the complainant’s expert testi-
fies that the exhibit “Defendant’s Pump” “contains mechanisms al-
most identically the same as those shown and described in the pat-
ent sued on, 80 combined and arranged as to accomplish the exact
and identical results.” The character of the structures involved
necessarily renders the drawings intricate, obscure and difficult to
follow, but from the study which the court has been able to give the
case it is inclined to concur in the opinion just quoted. The de-
fendant’s expert also finds all of the main elements of the combina-
tion in the defendant’s pump, the differences being confined to the
most minute details. Perhaps the most noticeable of these is the
horizontal, instead of the perpendicular, location of the fluid con-
trolling valve mechanism. As this mechanism produces the same
result in substantially the same way, the fact that it is not vertical
is wholly inconsequential.

In the general opinion that this pump is an infringement the de-
fendant appears to join. Soon after the commencement of this
action it stopped manufacturing, its manager testifying as follows:

“Q. Why have you discontinued? A. Because I had other pumps equally as
good that 1 didn’t think infringed, if there was any infringement.”

The defendant introduced in evidence samples of other pumps
made since the commencement of this suit. The complainant,
though insisting that these are also infringements, objects to the
consideration of the question at this time. The objection is well
founded, the better practice being to confine the controversy to the
issues raised by the pleadings. The complainant is entitled to the
usual decree, ’

PETERSEN et al. v. J. F. CUNNINGHAM CO.
" (District Court, N. D. California. November 14, 1896.)
No. 11,253.

1. SEAMEN—SHORTAGE OF PROVISIONS—ANTISCORBUTICS.

The fact that there is a supply of limes on board a vessel, from which the
crew are at liberty to help themselves, is not a compliance with the requirements
of Rev. St. § 4569, which makes it imperative upon the master to serve the
crew with a regular, daily allowance of antiscorbutics.

2. SAME—PENALTY.

The penalty imposed by Rev St. § 4569, upon the master of a vessel, for
failing to serve his crew with antiscorbutics, does not inure to the benefit of the
crew.
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8. SAME—SHIP BREAD—SUBSTITUTE.
A bread or pastry composed of one-third flour and two-thirds copra (dried
cocoanut) is not a proper and equivalent substitute for ship bread.

4. SAME—PROLONGED VOYAGE.
The usual length of a voyage by sailing vessel being 45 days, delay, by rea-
son of bad weather or accident, prolonging .the same to 59 days, does not jus-
tify the master in shortening the schedule allowance of provisions of the crew.

5. SAME.

‘Whether the failure of a master to properly provision his ship is from negli-
gence or inadvertence is immaterial. The mere failure to furnish the crew with
the scheduled allowance is actionable, and a recovery may be had unless it is
satisfactorily shown that any provisions, the allowance of which has been re-
duced, could not be procured in sufficient quantities, or were unavoidably lost
or injured, and that proper and equivalent substitutes were supplied in lieu
thereof, in a reasonable time,

Libel in personam by Joseph Petersen and others, seamen of the
schooner Viking, against the J. F. Cunningham Company, to recover
certain penalties provided for by section 4568, Rev. St,, for the failure
of the master to supply the libelants with certain articles of food, as
per the agreement contained in the shipping articles; also to recover
for failure of master to serve lime juice, sugar, and vinegar as re-
quired by section 4569, Rev. St.

H. W. Hutton, for libelants.
Andros & Frank, for respondent.

MORROW, District Judge. Thisg is a libel in personam against the
owner of the schooner Viking, to recover certain penalties imposed
by section 4568 of the Revised Statutes, and recoverable as additional
wages, for the failure on the part of the master to supply libelants
with certain articles of food as per the agreemént expressed in the
shipping articles. The libelants are five out of a total complement
of nine men, including the captain. They shipped at the port of San
Francisco, on the schooner Viking, for a round trip to Fanning Islands,
in the Pacific Ocean, thence to such other foreign ports as the master
might direct, and return to San Francisco for final discharge; voyage
not to exceed 12 calendar months. There were also on board the
captain’s wife and two passengers, making twelve persons in all on
board. No complaint is made by the libelants respecting the quan-
tity or quality of the food furmished on the outward voyage to the
Fanning Islands, or on the return trip until after the schooner had
left Kusaie, in the Caroline Islands, which was the last touching
place before the vessel reached San Francisco. The shortage is al-
leged to have commenced 10 days after leaving Kusaie, and to have
continued substantially during the remainder of the voyage. The
. respective capacities of the mariners who are suing are as follows:
Joseph Petersen, first mate; William Sievers, cook; John Johnson
and R. Carroll, seamen; Korea Sanowski (spelled “Kortia” in the
shipping articles), boy. It is to be noticed that the second mate and
two of the seamen have not joined with the libelants in suing the com:
pany, nor have the two passengers who made the round trip. It is
alleged in the libel that when the vessel left Kusaie she was short of
provisions, having, among other things, but sufficient bread for 8%
days; meat for 25 days; no vinegar; no peas; an insufficient supply
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of sugar. It isfurther averred: That an abundance of each of these
articles of food could have been obtained at the port of Kusaie. That,
during the last portion of the voyage from Kusaie to San Francisco,
the allowance of bread served to libelants was not more than an
average of one-half pound per day, and that no substitute was given.
No sugar was served, to be used with the lime juice. Lime juice
was served but 3 days. The meat served libelants was reduced to
more than one-half the amount allowed by law. No peas were served.
No vinegar was served. - The bread served for 41 days of the voyage
was composed one-third of flour and two-thirds of copra; the latter be-
ing, it is alleged, an article unfit for human food. The sugar was re-
duced by more than one-third the amount allowed by law. No sub-
stitutes were given for the articles of food so short as aforesaid. The
prayer of the libel asks for the penalties imposed by section 4568,
according to the short or non allowance, as the case may be, of the
articles of food referred to, and also that the same penalty be imposed
and awarded to the libelants, as additioral wages, for the failure of
the master to serve the lime juice, sugar, and vinegar as required
by section 4569, Rev. St. U. 8. The answer admits that the allowance
of bread was somewhat shortened, but denies that any of the other
articles of food were insufficient in quantity. It justifies the re-
duction of the regular statutory allowance of bread on the ground
that the vessel was delayed for a period of 18 days by reason of the
running ashore of the vessel near Kusaie, and her return to that
place for repairs, and a subsequent further delay of 20 days during the
voyage because of adverse winds and tempestuous weather. It is
claimed, however, that an equivalent and proper substitute was given.
Section 4568 of the Revised Statutes, under which the libel is brought,
reads as follows:

“If, during a voyage, the allowance of any of the provisions which any seaman
has, by his agreement, stipulated for, is reduced, except in accordance with any
regulations for reduction by way of punishment, contained in the agreement, and
also for any time during which such seaman willfully, and without sufficient
cause, refuses or neglects to perform his duty, or is lawfully under confinement
for misconduct, either on board or shore; or if it is shown that any of such pro-
visions are, or have been during the voyage, bad in quality and unfit for use, the
seaman shall receive by way of compensation for such reduction or bad quality,
according to the time of its continuance, the following sums, to be paid to him in
addition to and to be recoverable as wages: First. If his allowance is reduced
by any quantity not exceeding one-third of the quantity specified in the agreement,
a sum not exceeding fifty cents a day. Second. If his allowance is reduced by
more than one-third of such quantity, a sum not exceeding one dollar a day. Third.
In respect of bad quality, a sum not exceeding one dollar a day. But if it is shown
to the satisfaction of the court before which the case is tried, that any provisions,
the allowance of which has been reduced, could not be procured or supplied in
sufficient quantities, or were unavoidably injured or lost, and that proper and
equivalent substitutes were supplied in lieu thereof, in a reasonable time, the court
shall take such circumstances into consideration, and shall modify or refuse com-
pensation, as the justice of the case may require.”

The scale of provisions agreed to be furnished and contained in the
shipping articles (which is identical with the schedule in Table A an-
nexed to section 4511, Rev. 8t.), in addition to the daily issue of lime or
lemon juice, sugar, and vinegar, or other antiscorbutics, as required
by law, is as follows: 1 pound of bread a day; 1} pounds of beef four
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times a week; 11 pounds of pork three times a week; 4 pound flour
three times a week; % pint peas three times a week; 4 ounce tea a
day; % ounce coffee a day; 2 ounces sugar a day; 3 quarts water a
day. This schedule of provisions is to be furnished to each member
?f the erew. Certain substitutes are, however, provided for, as fol-

OWS:

“One ounce of coffee, or cocoa or chocolate may be substituted for one-quarter
ounce of tea; molasses for sugar, the quantity to be one-half more; one pound of
potatoes or yams; one-half pound flour or rice; one-third pint of peas or one
quarter pint of barley may be substituted for each other. When fresh meat is is-
sued, the proportion to be two pounds per man, per day, in lieu of salt meat.
Flour, rice, and peas, beef and pork, may be substituted for each other, and for
potatoes onions may be substituted.”

It may be observed here that no claim is made with reference to the
quantity or quality of coffee, tea, or water supplied.

Two questions arise under the facts of this case: First, whether
the schedule of provisions referred to, or the substitutes, were fur-
nished; second, whether any shortage or reduction in the scheduled
allowance was justified. The testimony is contradictory. That
given by most of the libelants is evidently somewhat exaggerated.
This is particularly true of the cook’s testimony. That there was
a general shortage in the provisions is, I think, clearly established
by the testimony. But that the shortage was such as to cause any
particular suffering, or even great personal discomfort, to the libel-
ants is doubtful. It appears that the voyage was an unusually long
one. It was testified that the ordinary length of time for the voyage
from Kusaie to San Francisco would be from 40 to 45 days. The
voyage in question consumed 59 days. The vessel first left Kusaie,
in the Caroline Islands, to return to San Francisco, on. February 14,
1896; but she ran on a reef, and was compelled to put back to
Kusaie for repairs, which detained her some 18 days. After her
second departure from Kusaie, on March 7, 1896, she encountered
adverse winds and gales, which, so the captain claims, protracted
the voyage some 20 days longer than would otherwise have been con-
sumed. The vessel was provisioned at San Francisco for the round
trip. She carried a mixed cargo of general merchandise and lum-
ber, among which were such articles of food as bread and beef, All
of the cargo delivered at Kusaie was consigned to one trader there,
—in fact, the only one at that place. A cargo of copra——dried cocoa-
nut—was taken on board at Kusaie. The cook testifies that he
called the master’s attention to the fact, before departing from
Kusaie, that the ship’s stores were short. The captain admits that
he was somewhat in need of provisions,—that is, the scheduled pro-
visions,—and claims to have made some effort to procure additional
supplies from the trader. In this attempt he states that he was only
partially successful. But, in spite of an additional supply of pro-
visions, the captain found it prudent and necessary to shorten the
allowance of his provisions some 10 days after leaving Kusaie the
second time. The cook claims that everything was shortened, and
his testimony and that of the other libelants, excepting the mate,
would lead one to believe that the erew actually suffered from star-
vation. The testimony of the first mate, who is one of the libelants,



PETERSEN V. J. F. CUNNINGHAM CO. 215

and at the time of testifying was the master of the schooner, is more
reliable. It appears from his testimony that the principal trouble
lay with the shortage of bread. Without rehearsing in detail the
testimony of the various witnesses as to the quantity of each dis-
puted article furnished, I may say that in my opinion the salt beef,
pork, and peas supplied were adequate, and, if not within the sched-
uled allowance, were at least substantially so near thereto as not
to furnish any reasonable basis for the imposition of the penalty
provided by section 4568, Rev. St. The principal question is with
respect to the bread and sugar, and also the vinegar, lime juice, and
sugar to be served therewith, as required by section 4569, Id.

With reference to the vinegar, lime juice, and sugar to be served
with the latter, very little need be said. These are required to be
supplied and served to the crew by section 4569, Rev. St., as fol-
lows: Lime juice and sugar daily at the rate of half an ounce each
per day, and vinegar weekly, at the rate of half a pint per week, for
each member of the crew. The testimony shows that no lime juice
was served, excepting during the last three days before reaching
San Francisco, nor was any sugar served with the lime juice, and
no vinegar was served, The captain claims, with respect to the
lime juice, that the crew received a proper substitute, viz. limes,
which were shipped at Kusaie. In this he is corroborated by the
passenger who testified. While there were limes on board, suffi-
cient, perhaps, to last the entire voyage, still it does not satisfac-
torily appear that the master ever served the crew with them. It
may be that the libelants were free to help themselves whenever they
chose or felt inclined to do so, but can this be said to constitute
a compliance with the provisions of section 4569, Id.? That section
makes it the imperative duty of the master to supply the crew with
a regular daily allowance of lime or lemon juice, and also sugar
and vinegar, or other antiscorbutics, to be served in the propor-
tions referred to above. For failing to serve this lime juice, sugar,
and vinegar, or other antiscorbutics, the statute imposes a penalty
upon the master, but this penalty does not inure to the benefit of the
crew; nor is it provided that they shall recover any penalty, in
the way of additional wages, for the master’s omission in this respect.
As said by Judge Hoffman in The Rence, 46 Fed. 805, in speaking
of the duty imposed by the statute upon the master to serve lime
juice, ete., and the penalty for a failure to do so:

“The provisions of ‘the statute in this respect are mandatory, and the captain
will be liable to the infliction of a fine, if convicted of an omission to comply with
his duty in this respect, even though the omissjon should be followed by no ill con-
sequence to the crew. In this penalty, however, the seamen have no interest.”

Section 4569 differs in this respect from section 4568. The lat-
ter section specifically provides for a penalty which shall inure to
the benefit of the crew, and be recoverable as additional wages at
so much per day. Nor can the penalty provided for in section 4568
be made applicable, by implication, to section 4569. The former
statute relates exclusively to the failure of the master or owners
to supply the crew with the provisions stipulated for in the shipping
articles, while the latter statute relates only to the failure of the
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master to serve the crew with antiscorbutics, and the failure to have
on board a medicine chest, medical stores, lime juice, etc. The li-
belants have therefore mistaken their remedy, when they seek to
avail themselves of the penalties provided for by section 4568, for vio-
lations by the master of the requirements of section 4569, relating to
lime juice, sugar to be served therewith, and vinegar, or other anti-
scorbuties. The claims for the failure of the master to serve them
with lime juice, sugar, and vinegar will, therefore, be disallowed and
denied.

‘We now come to the question as to the allowance of bread. The
captain admits a shortage in the bread allowance, but, as we have
seen from the averments of the answer, claims that a proper and
equivalent substitute .was furnished. This substitute consisted
in mixing copra—dried cocoanut—with flour. The proportions
to which the cook testified were one-third flour and two-thirds copra.
The libelants testify that this cocoanut bread did not answer the pur-
pose of an equivalent and adequate substitute for bread, and that
it produced a sort of diarrhea, besides having a debilitating effect.
The captain, his wife, and the passenger who testified state that this
combination of flour and copra made a very palatable kind of bread.
It is very doubtful, however, whether bread composed one-third of
flour and two-thirds of dried cocoanut, while it may make a very

. palatable pastry, is a sufficient and proper substitute for the more
nourishing and stable article of bread called for by the statutory
schedule. One of the seamen sworn for the respondent admits that
the reduced allowance of biscuits—two one day and three the next—
was not sufficient for him. He himself appears, according to the
testimony of some of the libelants, to have entered a complaint with
respect to the sufficiency of the food, but in his testimony he claims
that this complaint was made simply as to one meal; that he had
been detained at his post by reason of the fact that the mate did
not relieve him in time, and that some one else had meanwhile eaten
his dinner. The entries in the log book bear out the fact that there
was a shortage of bread and flour (entry of March 24th), and that
copra was used with the food, and that they were getting short of
everything (entry of April 15th). Following this last entry are the
entries of April 16th, 17th, 18th, 21st, 224, 23d, 24th, to the effect that
the crew were employed in peeling copra. On the 25th of April
the bark J. A. Falkenberg was sighted and spoken, and the captain
procured some provisions from the master of that vessel, which re-
lieved, to some extent, the wants of the crew. Among these provisions
were two sacks of flour. Ten days after meeting with the bark, the
Viking arrived in San Francisco. This was on the 5th of May, 1896.
It is to be observed that the scale of provisions required by the
gchedule does not mention any substitute for bread. No substitute
or equivalent seems to be contemplated. As was said in the case of
Broux v. The Ivy, 62 Fed. 600, 603, where a shortage of bread was
involved: »

“Congiderable quantities of beef, pork, and flour were left over,—sufficient, per-

haps, to have lasted, if the voyage had been prolonged, for a few weeks; but, as
has already been remarked, a surplus of meat or of other provisions will not make
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up for the want of bread;” citing the cases of The Hermon, 1 Low. 515, Fed. Cas.
No. 6,411, and The Mary Paulina, 1 Spr. 45, Fed. Cas. No. 9,224,

In The Hermon it was considered that the substitution of flour,
which is cooked by the ship’s cook into good and wholesome bread,
may be substituted for ship bread. In The Mary Paulina it was
said that no “overabundance of meat, fresh or salted, can be sub-
stituted for the bread required by the statute” (referring to the
statute of July 20, 1790, § 9; 1 Stat. 135). The cook swears that
the first tin of biscuit lasted 8 days, and that they were allowanced
after that, only one tin remaining, He admits, later on in his tes-
timony, that the reduction in the regular allowance commenced 10
days after leaving Kusaie, when a general reduction was made.
The testimony of the other libelants.is to the effect that the reduc-
tion first began 10 days after leaving Kusaie, and that it continued,
substantially, until the vessel reached San Francisco. The libelants
were therefore without the regular and scheduled allowance of bread
for a period of 49 days. I further find from the testimony that such
insufficieney in quantity exceeded one-third of the scheduled allow-
ance, and that the substitute served, composed of flour and copra,
was not a “proper and equivalent” one. The statute imposes a pen-
alty “not exceeding one dollar a day.” This gives the court a dis-
cretion ag to the amount to be imposed. I shall award the sum of
75 cents a day for the period of 49 days to each of the libelants, mak-
ing a total sum of $183.75 for the short allowance of bread.

We next take up the question of the amount of sugar served.
The cook swears that there were about 50 pounds on board when the
vessel left Kusaie; that the allowance was reduced 10 days out from
that place; that it lasted about 20 days, when molasses was served
as a substitute; that there were only 2} gallons of molasses on board;
that it lasted until the vessel arrived at San Francisco. No sugar
was procured either at Kusaie, or from the bark J. A. Falkenberg.
The scheduled allowance of sugar is 2 ounces per day to each mem-
ber of the crew, and it is provided that molasses may be substituted
for sugar, the quantity to be one-half more. There should have been
-on board, to last the entire voyage of 59 days, when the vessel sailed
from Kusaie, 874 pounds of sugar. Instead of that, there was, as
we have seen, but about 50 pounds,—a deficiency of more than one-
third the quantity required by the statute. Making due allowance
for the use of the molasses as a substitute for the sugar, I find that
the allowance of sugar was reduced by more than one-third of the
scheduled quantity, and for a period not exceeding 29 days. I shall
allow a penalty of 75 cents per day to each of the libelants, mak-
ing a total sum of $108.75.

Respecting the second contention of respondent, that the master
was justified in reducing the quantity of scheduled articles of food
complained about, for the reason that but little could be procured
at Kusaie, and because of the unavoidable delays encountered, it
does not appear from the evidence that there is any real, substantial
excuse for having run short of the scheduled articles, found to have
been shortened, to the extent to which it occurred on the voyage in
question. It is true that the voyage, by reason of running on a
reef near Kusaie, and because of adverse winds and weather, was
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considerably prolonged. But I do not think it was protracted to
such a period as can be deemed a justification of the course pursued
by the master of this vessel. The master'of a vessel—particularly
of a sailing vessel traveling to localities and ports not much frequent-
ed by vessels and traders—must not only be adequately supplied
with provisions for his crew to last the ordinary voyage, but he is
under the duty of preparing reasonably, to some extent, for the ex-
igencies and necessities of a longer voyage than is expected or is
usual. Navigation by sail, even to-day, is more or less uncertain,
so far as speed and duration are concerned; and it will continue to
be so until human ingenuity can discover some means of controlling
or anticipating the condition of the elements, upon which the loco-
motive power of a sailing vessel alone depends. It is true that,
where the voyage is prolonged beyond all reasonable expectation,
the master will be justified, when no additional supplies can be pro-
cured, in reducing the allowance of food. As, for instance, was
done in the case of Ferrera v. The Talent, Fed. Cas. No. 4,745. There
the ordinary length of the voyage was 50 days, whereas the partic-
ular trip in question consumed 104 days,—over double the usual
time. It was held that this extraordinary delay at sea justified
a reduction in the allowance. I do not think that the length of the
voyage of the Viking in this case—a period of 59 days—brings it
within the rule of necessity.. It was at best but 14 days more than
the average trip of 45 days. My conclusion upon this phase of the
case is that, while the voyage was considerably delayed, still it was
not so greatly and unavoidably prbvlonged as to justify the master
in reducing the allowance of food to his crew, so far as I find that
they were in fact reduced; in other words, the master should have
had sufficient to last the entire voyage.

The final claim is made by the respondent that the master made
every reasonable effort to procure additional provisions from the only
trader at Kusaie. There is some conflict in the testimony as to
whether the master could not have procured more than he really did.
He says he delivered, as part of his cargo, 100 tins of bread to Mil-
ander, the trader, and that he could only get back 6 tins of bread
and some other supplies. His testimony in this respect is as follows:

“Before sailing I spoke to Captain Milander, the trader, and told him I was
rather short, and asked him if he could help me any. He made considerable of a
kick about it, and said that we bad brought him provisions to trade with; that
he bad no other means of getting provisions, and we had disappointed him on our
last voyage in about two months, so that when we arrived there there was nothing
in the store, and that he had no assurance but whai we would do the same thing
again; that he had traders among the Caroline Islands he had to supply; that his
only means of procuring provisions was through us, and, if he could not supply
his traders, they would go to some one who could supply them. The Germans
were his competitors there.”

Further on in his testimony the master states that he managed to
get 6 tins of bread out of the 100 he had delivered to Milander. Each
tin contained 50 pounds, making a total of 300 pounds. Besides this,
he says he got other supplies, which it is not necessary to specify.
It does not appear, however, that he obtained any sugar. I am not
entirely satisfied whether the master’s statement as to what he re-
ceived from Milander is absolutely correct. I doubt whether he
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succeeded in getting the six tins of bread. A list of provisions on
board was taken, when the vessel left Kusaie, by the cook, and this
was entered in the log book by the mate. It only refers to two tins
of bread, which the cook says is all that was on board. It is cer-
tainly singular that the captain, who had undoubted access to, and
presumably consulted, his log, did not notice this entry, and, if it
be true that he had six tins instead of two on board,did not correct it.
Again, it is difficult to understand why, if the captain did procure
six tins of bread at Kusaie, the allowance should have been reduced
when only ten days out from the latter place. The mate says that
another vessel arrived at Kusaie while the Viking was still there,
and that she had provisions on board, and that he saw some of them
landed. The captain states that this vessel had no stores, but only
merchandise. However this may be, the computations I have made
show that, even had not the schooner been delayed, she did not have
sufficient bread or sugar to last for an ordinary trip, viz. from 40
to 45 days. I cannot but conclude that there must have been some
negligence or inadvertence on the part of the master or owners
with respect to the provisioning of the vessel. But whether this
failure arose through negligence or inadvertence is immaterial, so
far as the recovery of the penalty provided for by section 4568 is
concerned. The mere failure to furnish the crew with the scheduled
allowance is actionable, and a recovery may be had, unless it can
be shown to the satisfaction of the court that any provisions, the
allowance of which has been reduced, could not be procured or sup-
plied in sufficient quantities, or were unavoidably lost or injured,
and that proper and equivalent substitutes were supplied in lieu
thereof, in a reasonable time, in which event the court may modify
or refuse compensation as the justice of the case may require. No
such showing, as indicated, to the satisfaction of the court, can be
said to have been made in this case. The statute was enacted for
the benefit of our merchant seamen. It was designed to prevent
famine on board vessels at sea, and to preserve the health of the
crew. In the case of The Mary, 1 Ware, 465, Fed. Cas. No. 9,191,
Judge Ware, in an action similar to that in this case, but brought
under section 9 of the act of July 20, 1790 (1 Stat. 135), which is some-
what different from the present law as contained in section 4568 of
the Revised Statutes, said that, where the master found himself
in a port where he could not procure provisions of the amount and
description directed by law, other articles might be substituted
which are of equivalent value; that this temperament in the con-
struction of the statute had been introduced upon the reasonable pre-
sumption that the law did not intend to require of the master im-
possibilities, but that the courts were bound to see that the substi-
tutes offered were a full equivalent, both in quantity and quality,
for that required by the text of the law—

“The more so as the policy of the law addresses itself so strongly to the in-
terests of humanity, it being intended to guard against the dreadful sufferings of
famine while the ship’s company are -isolated from all the world, and under a
positive impossibility of relieving themselves.”

Again, the same learned judge observes, in applying the law to the
facts of the case he was then considering:
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“I have no doubt that it was owing to unexpected contingencles that the vessel
was left with this short supply of provisions, and not to the want of ordinary
brudence or forecast on the part of the owners. Their intention was to have had
an addition -made to her stores for the return voyage, in a foreign port. But un-
fortunately, and without any fault on their part, they could not be obtained. A
court, however, which is bound to administer the law, cannot take those circum-
stances into consideration. The text of the law is imperative, and it is framed in
the spirit of wisdom and humanity; and the interests of commerce, as well as
humanity, require that it should be carried into effect.”

Upon the whole of the case, while, as stated, I do not think the

.libelants suffered to any great degree, and could not recover damages
for suffering endured by reason of hunger, and for injuries to their
health thereby, still they have brought themselves within the terms
of section 4568, Rev. St. U. 8., with respect to the short allowances of
bread and sugar. Let a decree for libelants be entered in accord-
ance with this opinion.

INSURANCE CO. OF NORTH AMERICA et al. v. SVENDSEN et al.
(Circuit Court, D. South Carolina. December 3, 1896.)

MARIRE INSURANCE—ABANDONMENT—SALVAGE.

The insurer of a vessel’s cargo, which has been so damaged by a peril insured
against as to become a total loss, or as to make an abandonment inevitable, has
such an interest in the salvage of such cargo, even before abandonment, when
it is difficult or impossibie to discover or deal with the owner, and especially if
his remedy is likely to be lost by delay, as to entitle him to come into equity to
protect the same, and to assert, as against the master of the vessel or others, his
right to be consulted as to the disposition of such salvage.

Theo. G. Barker, for complainants.
Bryan & Bryan, for defendants.

SIMONTON, Circuit Judge. The steamship Michigan, a Norwe-
gian vessel, loaded in the port of Charleston, S. C,, with a cargo of
cotton. Bhe started on her voyage, but, before she crossed the
Charleston bar, it was discovered that her cargo was on fire, and
she put back into port. The fire was extinguished, and upon dis-
charging eargo it was discovered that 812 bales of cotton were de-
stroyed by fire, 2,642 bales were seriously injured by water, and
597 bales were not hurt. The cargo was insured in several marine
insurance companies, each company having insured separate portions
of the cargo; marks and numbers of the bales being specified. The
underwriters, through their agent, were promptly on the spot, and
sought to advise with the master of the Michigan, and an agent of
her owners who was present with him. The underwriters urged
that the wet cotton be reshipped and carried to destination, if not
on the Michigan herself, then on some other vessel chartered for that
purpose. A part of the wet cotton was shipped, but with regard to
the remainder, some 1,887 bales, the master and his adviser, the
agent of the owners, refused to send forward this cotton, and an-
nounced his intention to sell the same at the port of loading, and
apply the proceeds towards the expenses to which he had been put.
Pursuing that intention. he advertised the cotton for sale. Among
the insurers of the cotton on the Michigan was the Insurance Com-
pany of North America. This company had insured 3,128 bales,



