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of error from this court, rather than interfere by writ of habeas cor·
pus. These principles have special application where,as in the
present case, there is no pretense that the statute under which the
prosecution of the appellant was conducted is repugnant to the con·
stitution or laws of the United States."
The judgment of the circuit court is affirmed.

WONG FONG v. UNITED STATES.
(Circuit Oourt of Appeals, Ninth Oircuit. October 6, 1896.)

No. 2\)7.
CHINESE PERSONS-DEPORTATION-MERCHANT-EvIDENCE.

In proceedings under the act of November 3, 19\)3 (28 Stat. 7), for the
deportation of a Chinese person, it was admitted that on. August 1. 1893,
he was a merchant, as defined by the statute. On that day the store he and
his partner occupied was destroyed by fire, and in the following November
he ieft for China, returning to California in May, 1895. The evidence
showed that. before leaving, the firm had rebuilt and restocked the store,
and that, on returning, defendant resumed his connection with the business,
which, the partner testified, had always been retained. Held, sufficient evi-
dence to show that defendant had not lost the character of merchant, al-
though there was no direct testimony that his name appeared in partner-
ship articles or partnership accounts; nor was his status affected by the
fact that he also conducted a gardening enterprise with Chinese labor. his
own work being supervisory only. 71 Fed. 283, reversed.

In Error to the District C()urt of the United States for the South·
ern District of Oalifornia.
George P. Phibbs, for plaintiff in error.
George J. Denis, for defendant in error.
Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-

trict Judge.

GILBERT, Circuit Judge. By this writ of error it is sought to
review the judgment of the district court for the Southern. district of
California ordering the deportation of the plaintiff in error, upon
the ground that he is a Chinese laborer unlawfully within the United
States. It was stipulated between the parties upon the trial that
prior and up to the 9th day of November, 1893, the plaintiff in error
had for 16 years resided continuously in the state of California, but
that upon said date he departed for Ohina, and that he returned to
the United States on the 27th of May, 1895; that for a period of 7
years preceding and up to the 1st day of August, 1893, he was a mer-
chant, as defined by the act of congress of the United 8tates passed
November 3,1893, being chapter 14 of volume 28 of the United States
Statutes at Large, and that during said period he was not a laborer;
that on the 1st day of August, 1893, the store in which he carried on
his business as a merchant in Oalifornia was destroyed by fire; that
after the passage of the act of congress of November 3, 1893, there
was no office open within the state of California at which he could
register, and no such office was open until after the 1st day of Janu-
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ary, 1894, which was subsequent to the time when he departed for
China; and that said registration offices were closed on May 6,
1894, which was before his return to the United The evi-
dence on the trial established the following facts: Prior to the fire
referred to, the defendant had been a partner in the finn of Chow Kee
& Co., doing business at Riverside, in California. After the fire an-
other house was built on the lot occupied by the original store, and
the same finn opened business in the new store some two weeks be·
fore the plaintiff, in error left for Ohina. He was a member of the
finn, and put into the business $300 for the purchase of goods. At
the commencement of these proceedings, September 12, 1895, he
still retained his interest in said firm. After he returned from China,
and up to the time of his arrest, he remained in the store, and aided
in carrying on the business of the finn. There is evidence, also, that
during the same period he had leased a tract of land, and was em·
ploying a number of Chinamen to carryon the business of gardening.
It was the decision of the district court that the plaintiff in erro'r
was not proven to be a merchant from and after the 1st day of Au-
gust, 1893-First, because the stipulation does not impliedly admit
that he was such merchant after that date, but, on the contrary,
shows that it was the intention of the stipulating parties to leave the
facts concerning that question to be proven on the trial; and, second,
because the business to which the stipulation refers was destroyed
by fire on that date.
•Undoubtedly, this view of the intention and scope of the stipnla·
tion is correct; but we do not agree with the conclusions of the trial
court concerning the legal effect of the other facts proven on the
trial, taken in connection with the facts admitted by the stipulation.
The stipulation expressly admits that up to August 1, 1893, the
plaintiff in error was a merchant, such as is described in the act of
November 3, 1893 (28 Stat. 7). In other words, it is stipulated that
during that period he was a merchant, "engaged in buying and
selling merchandise at a fixed place of business," which business was
"conducted in his name," and at the same time he was not engaged
in any manual labor except such as was necessary in the conduct of
his business as such merchant. Inasmuch as the proof shows clearly
that the firm name, both before and after the fire, was Chow Kee &
Co., it follows, from this stipulation, that up to August 1, 1893,
the name of the plaintiff in error must have been signed to the arti·
cles of co·partnership and to the partnership accounts, since, under
our decision in Lee Kan v. U. S., 10 C. C. A. 669, 62 Fed. 914, it
was held that, in order that the business of a merchant may be con-
sidered as carried on in his name, under the statute, his name, if
not included in the firm name, must at least appear to the articles
of co-partnership and to the partnership accounts. Such being
admitted to be the status of the plaintiff in error on August· 1,
1893, what is there In the record to show that after that date his
relation to the partnership business coutinued to exist as before,
and that there was no change therein? It appears, from the evi·
dence, that there were but two partners in the firm of Chow Kee
& Co., the plaintiff in error and Chow Kee, and that, immediately
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after the two pamers caused tpe erection of another build-
ing,up6n'the,site occupied by the original store, stocked the same
with gOods,' !,lnd continued to carryon the business. It is true that
there is no express or direct testimony' that, after the fire, the
name of the plaintiff in error appeared on the partnership articles
or on the partnership accounts; but sufficient does appear to show
that the partnership was not closed out, and that no change was
made therein, and that it continued to exist without modification
up to the'time of the arrest of the plaintiff in error. Ohow Kee
testified that the plaintiff in error and he had been partners as
merchants for six years, and the plaintiff in error testified: "Ohow
Kee is my partner, and has been for over six years now, in River-
side. in the Ohinese merchandise business." There is no evidence
whatever to contradict this testimony, and to our minds it suffi-
ciently establishes the fact that there was liO change in the part-
nership relations of Ohow Kee and the plaintiff in error after the
date of August 1, 1893, and that if,as the stipulation admits, the
business was carried on in the name of the plaintiff in error prior
to that date, it is sufficiently shown that it continued to be con-
ducted in the same manner thereafter, and that the partnership,
during a period of six years, was unchanged and unbroken. There
is no evidence that the plaintiff in error did manual labor in con-
ducting his business of gardening, or that he did anything other
than to employ 13borers, collect accounts, and exercise a general
supervision over his business. The evidence showing that he was
a merchant, and not subject to deportation, the judgment must be
reversed, and the plaintiff in error discharged from custody.

UNITED S'l'ATES v. SAUNDERS.
(District Court, D. Indiana. November 21, 1896.)

No. 5,661.
CRIMINAL LAw-FEDERAl, JURISDICTION-LARCENY IN POST OFFICE.

In Rev. St. § 5478, which provides for the punishment of any person Who
shall break into any building used in part as a post otlice "with intent to
commit therein'larceny," "therein" refers to that part of the building used
for a post office, and a breaking into any part of the buildiI1g with intent to
commit larceny in the part so used constitutes an offense against the United
States, of which the federal courts bave jurisdiction. U. S. v. Campbell, 16
Fed. 233, distinguished. .

Motion to quash an indictment charging Oalvin Saunders with
breaking into a building used in part as a post office, with intent to
steal goods and chattels of the United States.
Frank B. Burke, for the United States.
, FrederickW. Oady, for defendant.

BAKER, District Judge. The grand jury have returned into
c6urt an indictment as follows:
.. The grand jurors of the United States within and for the district of Indiana,
impaneleCl,llworn, and charged in said court at the term aforesaid, upon their
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oath present that CalvIn Saunders, late of said district, at the district aforesaid,
on the twentieth day of July, In the year of our Lord one thousand eight hundred
and ninety-six, unlawfully, knowingly, forcibl;y', and feloniously did then and
there break into a certain building, then and there used in part as a post otlice
of the United States, at Ovid, in said district, with intent then and there unlaw-
fully and feloniously to steal, take, and carry away the personal goods and
chattels of the United States then and there and therein situate, and with intent
to commit other depredations therein, contrary to the form of the statute of t.be
United States in such case made and prOVided, and against the peace and dIg-
nity of the United States of America.

The defendant has interposed a motion to quash, on the ground
that the indictment does not state facts sufficient to constitute a
public offense cognizable by the courts of the United 8tates. It is
insisted that the indictment does not show that the defendant broke
into that part of the building used as a post office, and that the
constitution does not empower congress to make it a criminal offense
to break into those parts of such a building as are used for other
purposes than that of a post office, even though the breaking in
may be with the intent to steal the property of the United 8tates.
In support of his contention, the case of U. 8. v. Campbell, 16 Fed.
233, is cited and relied on. In this case the defendant was charged
with forcibly breaking into a building at Oregon City, which build-
ing was then and there "used in part as a post office of the United
States, with the intent then and there, in said building, to commit
the crime of larceny." The court sustained a demurrer to the in-
dictment, on the ground that, for aught that appeared, the defend-
ant may have intended to commit larceny in a part of the building
not used as a post office, and, if so, that the offense was not within
the jUrisdiction of the courts of the United States.
Section 5478 of the Revised Statutes of the United States provides

that "any person who shall forcibly break into or attempt to break
into any post office, or any building used in whole or in part as a
post office, with intent to commit therein larceny or other depre-
dation, shall be punishable" as therein provided. The language
employed, taken literally, may mean a breaking with intent to com-
mit a larceny in any part of a building that is only used in part
for a nost office. Thus construed, it would make the statute cover
and make criminal acts which might in no wise affect the postal
service, and that, too, where the party charged had no intent to
commit a larceny in that part of the building used for a post office.
Such a construction is not admissible. In the words of the statutt-,
"with intent to commit therein larceny or other depredation," the
word "therein" obviously refers to that part of the building used
for a post office. Under this construction, if there is a breaking into
any part of a building used in part for a post office, with intent to
commit larceny in the part so used, it constitutes an offense, within
the true meaning of the statute; and, so construed, the statute is
open to no constitutional objection. Congress qas undoubted power
in providing for the protection of the postal service, to make
breaking which may impair the security of that part of the build-
ing used for such purpose a criminal offense, when such breaking
is done with intent to commit larceny therein. This view finds full
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support in the case of U. S. v. Williams, 57 Fed. 201.· In this case
the indictment charged that the defendant forcibly broke into a
"building used in part as a post office, * * * with intent to com·
mit therein larceny, and did then and there steal moneys belonging
to the United States." 'The court held the indictment sufficient.
In the present case the indictment charges the breaking into a build·
ing used in part as a post office, with intent to steal the property of
the United States therein. The defendant is advised of the precise
character of the charge made against him, and such charge is with·
in the true meaning of the language employed in the statute. The
motion to quash is overruled.

DAVIS v. UNITED STATES.

(Circuit Court of Appeals, Second Oircuit. December 8, 1896.)

CUSTOMS DUTIES-COLLECTIONS OF ANTIQUITIES.
Antique articles, purchased in separate places, in the course of a trip to

Europe, and imported each by itself, without having been assembled to-
getlter,. cannot be entered free as a "collection of antiqUities," under para-
graph 524 of the act of 1890. 72 Fed. 49, affirmed.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.
This was an application by Theodore M. Davis for a review of a

decision of the board of general appraisers sustaining the action of
the collector of the port of New York in assessing duty upon certain
articles which the importer claimed to be fr.ee of duty as a collection
of antiquities. The circuit court affirmed the decision of the board
(72 Fed. 49), and the importer appealed.
David B. Ogden, for appellant.
Henry C. Platt, Asst. U. S. Atty., for the United States.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. In the spring and summer of 1893,
Mr. Theodore M. Davis of Newport, who had been making, for his
own use, a collection of antiquities of various kinds for 12 or 15 years,
was traveling in Europe, partly or wholly for the purpose of looking
at works of art, and seeing if there was anything which he desired
to add to his' collection. He purchased in Florence a piece of tapes-
try from one collector and a painting from another. In London, he
bought, by correspondence, a picture which was then in Bergamo,
Italy, and he also bought two other pictures from different dealers.
Each of these works of art was produced before 1700, and was
purchased to be added to that department in the collection to which
it belonged. They were never assembled anywhere, but each came
in a separate vessel, and the five articles reached New York in June,
July, and August, 1893. Against the collector's assessment of duties,
the oWner protested, upon the ground that each was free of duty by


