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HOLTON v. WALLACE et al.
(Clrcuit Court of Appeals, Third Circuit. October 23, 1896.)

CORPORATIONS—SUIT BY STOCKHOLDER ON BEHALF oF CORPORATION.

A suit by a stockholder to enforce rights existing in the corporation cannot
be sustained where it is not alleged that any attempt has been made to secure
redress through the corporation, or through a receiver in charge of its property,
and where neither the receiver nor the corporation is made a party. 66 Fed.

408, affirmed.

Appeal from the Circuit Court of the United States for the West-
ern District of Pennsylvania.

This was a suit in equity by Forbes Holton, as a stockholder of
the Newcastle Northern Railway Company, “on behalf of himself
and other stockholders of said company,” against C. S. Wallace
and several other individuals, to enforce alleged rights of the corpo-
ration. The circuit court dismissed the bill, with costs (66 Fed 409),
and the complainant has appealed.

R. B. McComb, for appellant.
D. B. Kurtz and 8. W. Dana, for appellees,

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis-
trict Judges.

BUTLER, District Judge. After a careful examination of the
suveral errors assigned, we are unable to sustain any of them. The
opinion of the circuit court is a sufficient vindication of its action in
dismissing the bill. The causes of suit set up are not vested in the
plaintiff, but in the corporation, or the receivers of its property,
appointed by the court, and the plaintiff has not shown himself quali-
fied to sue on the rights of either. What the circuit court has said
in this respect so fully expresses our views that we adopt it, and de-
cide the case accordingly. The decree is affirmed, with costs.

PAGE et ux. v. DICKENS et al.
(Circuit Court, E. D. North Carolina. October 28, 1896.)

1. TRUST DEED—PAYMENT.
Decedent loaned defendant $500 of his own money, and took therefor
a bond, with a deed in trust, conveying to himself, as trustee for his
niece, defendant’s homestead. He made no communication to his niece
about the matter, and did not consult her about it, nor did he record the
deed. He had also made other loans to defendant, which were unsecured.
Defendant became insolvent, and gave to decedent his personal property
exemption for the purpose of relieving his homestead. The personalty was
sold for $450, and decedent applied the amount speecifically towards re-
paying himself the $500, but did not pay it over to his niece. No mention
was made of the matter in his will, but his niece was made residuary
legatee of one-half of his estate, by which she would receive much more
than such $500. Held, that the bond was discharged to the exteaut of the
$450 realized on the personalty.
2. SAME—SUBSTITUTION OF SECURITY.
Under such circumstances, the personal property exemption was not
substituted for the home lot as security for the bond, but the transaction
was merely an arrangement for paying the same.
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This was an action by R. P. Page and wife, Pattie, against W. B.
Dickens and wife and others, to foreclose a deed of trust convey-
ing Dickens’ home lot, and appoint a trustee.

J. B. Batchelor and R. O. Burton, for complainants.
John W, Hinsdale and W. H. Day, for defendants.

SEYMOUR, District Judge. The complainants, R. P. Page and
wife, bring this suit to foreclose a deed of trust and appoint a trus-
tee. The defendants contend that the bond secured by the deed in
trust is in part paid. In September, 1881, one G. V. Hardie, since
deceased, loaned to defendant Dickens $500 of his own money, but
took therefor a bond with a deed of trust to himself as trustee of
the complainant Mrs. Pattie Page. It is evident that he intended
a gift to Mrs, Page. As far as appears, he kept the bond, etc,, in
his possession, made no communication in regard to the matter to
Mrs. Page and in no way consulted with her about it, nor did he
record it. He subsequently received, in the manner hereinafter stat-
ed, property of defendant Dickens, which he sold for $450. He
did not directly pay this money to Mrs. Page, but he died leaving
property largely in excess of this sum, and made Mrs. Page his
residuary legatee of one-half of it. It appears to be conceded that
he left her much more than the amount of the bond secured by the
deed in trust. Mrs. Page was Hardie’s niece. Hardie appears to
have been a man without family as well ag of considerable means,
and the evidence shows that he took a friendly interest in the ad-
vancement of the defendant Dickens. He had previously loaned
him $200 without taking security, to buy the lot upon which he
built his bouse. The $500 in question was loaned him to enable
him to go into business, and he subsequently loaned money to de-
fendant’s firm. When defendant was subsequently in difficulty, he
went to Hardie, and found the latter upon his death bed. Hardie
then said to him: “You have come too late.”” The deed in trust con-
veyed Dickens’ home lot, the one which he had bought with the
first unsecured loan from Hardie, and which he had subsequently
improved. These facts are necessary to an understanding of what
follows.

Dickens went into business in September, 1881. In April, 1882,
the firm failed. The original capital was the $500 which Dickens
had borrowed as above and $500 more that his partner had borrowed
of his, the partner’s, father. Upon the failure the firm made an as-
signment to one H. B. Dickens, securing as preferred debts the two
sums of $500 each, horrowed as above stated, and also $107, which
Hardie had loaned to the firm. The other ereditors obtained judg-
ments against the concern, issued executions, and sold the partner-
ship property. The assignment seems to have been totally disre-
garded, and nothing seems to have been done under it. Upon the
issuing of these executions the two partners had each his individual
personal property exemption under the laws of North Carolina,
amounting to $500, assigned to him. The other partner turned
over his exemption to his father, and defendant Dickens turned his
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over to Hardie. Hardie took it, and had it sold at auction, and
himself bid it in for $450. This sum Dickens claims was to have
been, and that it actually was, applied upon the bond. The referee
so finds, and, indeed, it is impossible, upon considering the relations
of the parties, and their conduect, to suppose otherwise. Hardie
was dealing with the bond and deed in trust as if they were his
own. He knew himself to be abundantly solvent, and did not sup-
pose it material to Mrs. Page how he made his bounty to her ef-
fectual, whether by holding the trust deed or by recompensing her
by his own security, which was probably better than the trust
deed. Under the circumstances it is not to be considered that any
dealing by him with the bond and trust could have been a breach
of trust. It doubtless appeared to Dickens that he could safely make
any arrangement with Hardie to relieve his homestead. He gave
him his personal property exemption for that purpose. The assign-
ment was evidently considered out of the way. In any event, Hardie
was a lenient creditor, and, these being the facts, it is not probable
that Dickens would have denuded himself of the small amount
exempted by law for any other purpose. Hardie died in 1885, hav-
ing disposed of his property by will, appointing no trustee of the
trust in suit, but not having, as far as appeared, canceled it, or
made any entries of payment on it. Of course, we are deprived of
Hardie’s evidence. The referee admitted that of defendant Dick-
ens as to the transaction between himself and Hardie, but upon con-
sideration excluded it, under section 590 of the Code of North Caro-
lina. Upon the other evidence he found in favor of defendant upon
his plea of payment. I concur with him. The testimony of Em-
ory, Lewis, J. H. Dickens, and Enoch Dickens I think sufficiently
supports this view. Emory testifies that at Hardie’s sale of the
exempted goods Hardie told him that he was going to buy them him-
self, sell them out at his store, and make his debt. That he had
a mortgage on Mr. Dickens’ house and lot to secure the loan he had
made for the purchase of these goods. Lewis says that Hardie told
him he had loaned Dickens $500, with which to buy goods, and he also
testifies that about the time of the failure he spoke of having bought
Dickens’ exemption to repay or secure himself the money loaned him.
J. H. Dickens testifies that either just before or just after the sale
Hardie said that his money purchased the goods, and that he had to
have it hback somehow; that some months afterwards Hardie told
witness, in answer to a question as to how he was getting on selling
these goods, that he had just about finished paying back the money
that bought them. Enoch Dickens testifies that Hardie told him
that he had loaned W. B. Dickens the money to go into business with,
and he intended to take these goods to get as much of it back as he
could. If Hardie had taken the assignment of Dickens’ exemption
with no agreement as to the appropriation of the proceeds of their
sale, he would, of course, have been at liberty to appropriate them to
his unsecured indebtedness. The above-cited testimony, however,
supports Dickens’ claim, which is in itself the only probable explana-
tion of his conduct, that it was agreed between him and Hardie that
the property assigned to him as his personal property exemption
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should clear his home real estate, or at least it shows what amounts
to the same thing,—that Hardie did so appropriate it. In either
event, the bond was discharged to the amount of $450 paid for the
exempt property. If it be considered that by receiving the $450
Hardie made himself liable to that amount to the feme plaintiff, that
can make no difference with this action. Hardie then owed Mrs.
Page $450. Whether his disposition in her favor was or was not a
payment of that debt we need not consider. Counsel for complain-
ants say, however, that the receiving by Hardie of the personal prop-
erty exemption and substituting it for the bond secured by Dickens’
home lot was in itself on its face a breach of trust; that Dickens was
a party to such breach; and that, therefore, the transaction was void,
and the bond still remains. It is sofficient to say, in answer to this,
in addition to what has already been said, that there was no substitu-
tion of the Dickens exemption for the Dickens home lot as security
for the bond. It was simply an arrangement for paying the bond.
Dickens paid it to Hardie, the trustee. He was not bound, under the
decisions in North Carolina, to see to the payment to the cestui que
trust of the money received by Hardie. If, indeed, he were so bound,
Hardie would be primarily liable. In any point of view defendant is
entitled to what he claims,—a, credit of $450 on the bond. This dis-
poses of all the exceptions made by counsel for complainants, or ren-
ders their consideration unnecessary. The exceptions are overruled,
and judgment will be rendered in accordance with the finding of the
referee.

NEW YORK SECURITY & TRUST CO. v. EQUITABLE MORTG. CO.
(Circuit Court, 8. D. New York. October 15, 1896.)

1. MorTgAGE BONDS—SALE OF SECURITY—CORPORATIONS.

A corporation mortgagor, coming into* possession of bonds or coupons
secured by its mortgage, cannot enforce them against the proceeds of sale
of the mortgaged property, where such proceeds are insufficient to pay in
full the other outstanding bonds and coupons secured thereby.

2. SAME—ASSIGNMENT—REISSUE.

If a corporation mortgagor regains possession of past-due obligations,
freed from any lien, and assigns without delivering them, such assign-
ment does not constitute a reissue, and the assignee gets only the right,
title, and interest of the mortgagor.

This was a suit by the New York Security & Trust Company
and others against the Equitable Mortgage Company. The cause
was heard on exceptions to the report of a special master. The
special master was appointed to take such proof as might be
offered by any of the parties to the cause, or by any creditors or
stockholders of the Equitable Mortgage Company, concerning its
indebtedness, and specially to take proof of the claim of the First
National Bank of Candor. The bank claims to be the owner, by
assignment from the Natchez Water & Sewer Company, of cer-
tain coupons belonging to bonds of that company. The property
securing the bonds was sold under a foreclosure, and realized
about two-thirds the amount of the mortgage debt and interest.



