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The Court": Twenty days.
Mr. Knapp: Twenty days in which to make the dismissal?
The C'ourt: No; to produ,ce the evidence of it.
Mr. Knapp: We will have 10 days after that, or 5 days, any way.
Mr. Mitchell: Why cannot it be dismissed now, and then give

them 20 days to produce the evidence of it?
The Court: I will not require them to do that now, but they must

dismiss it, and in 20 days produce the evidence of it.
Mr. Mitchell: The order will so specify? .
The Oourt : Yea.
Mr. Mit'chell: Both these gentlemen are officers of this court. I

suppose it is distinctly understood that when this proceeding is dis·
missed, and an application made to the superior couct of the state,
there will be no further obstacle thrown in the way of turning this
money over to your honor's receiver?
The Couct: I do not know that I can go any further than I have.

You can endeavor to get them to agree that they will behave them·
selves, perhaps. In the second proceeding Mr. Holt has not been
served, I understand?
Mr. Mitchell: It can be dismissed as to Mr. Holt. There is an

order to show cause, returnable yesterday, and continued until to-
day.
The Court: That is withdrawn, I understand?
Mr. Knapp: Yes; mainly because Mr. Thompson repudiated it
The Oourt: That ends that..

DENVER & R. G. R. co. v. RISTINE, ReceIver.!
(CircuIt Court of Appeals, Eighth CIrcuit. November 2, 1896.)

No. 723.
1. EVIDENOE-VERBAL CONTRAOT VOID UNDER STATUTE OF FRAUDS - INJUKC-

TION SUIT.
A verbal contract, though void under the statute of fraUds, may still be

proved, In resistance to a suIt for an injunction, for the purpose of showing
that it would be inequitable to grant it.

2. STATUTE OF FRAUDS-VERBAL CONTRACT-PART PERFORMANCE.
The D. R. R. Co., being about to extend Its road across the tracks of the C.

R. R. Co., the latter obtained an injunction to restrain it from doing so. There-
upon, a verbal agreement was made between the two. roads, by which each
was to be permitted to cross the tracks of the other at certain points. 'I.'he
C. 00. then dismissed Its Injunction, and permitted the D. Co. to cross its
tracks. Afterwards the C. Co. expended large sums in procuring right of
way and grading track to a crossing over the D. Co.'s line, but the latter
applied to enjoin it from making the Hela, that the verbal contract,
If withIn the statute of frauds, had been taken out of it by the C. Co.'s part
performance.
Appeal from the Oircuit Oourt of the United States for the Dis-

trict of Oolorado.
Henry F. May (Edward O. Wolcott and Joel F. Vaile were with

him on the brief), for appellant.
Henry T. Rogers, for appellee.
Before OALDWELL. SANBORN, and THAYER, Oircuit Judges.
1 Rehearing denied December 14, 1896.
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CALDWELL, Circuit Judge. The Denver & Rio Grande Rail-
road Company and the Colorado Midland Railroad Company each
had roads running to the mining town of Aspen, in the state of Colo·
rado. The former desired to extend its road at that place across
the track of the latter to the Durant ore bins, and the latter de·
sired to extend its road acroSs the track of the former to the Cowen-
hoven tunnel. The Denver & Rio Grande Company being about to
cross the track of the Colorado Midland Company with its road,
the latter obtained from the proper state court an injunction enjoin-
ing it from so doing. The companies then entered upon negotia-
tions, which resulted in a verbal agreement that each company might
extend its road across the track of the other, and thereupon, in con·
sideration of this agreement, the Colorado Midland Company dis·
missed its injunction, and permitted the Denver & Rio Grande Com·
pany to extend its road across its track. Later, when the receiver
of the Colorado Midland Railroad was about to extend the track of
that road across the track of the Denver & lUo Grande, the latter
company filed this bill or petition, in the court which appointed the
receiver, praying that he be enjoined from SO doing.
There is some conflict in the testimony as to the exact point at

which the Colorado Midland road was to cross the track of the Den·
vel' & Rio Grande Company, but the circuit court found the agree-
ment was made substantially as we have stated, and that the point
at which the Colorado Midland proposed to make the crossing was
within the limits agreed upon, and we are satisfied with that finding.
The well-settled rule is that the findings of the lower court on an
issue of fact should be taken as presumptively correct, and that a
decree should be permitted to stand, unless some obvious error has
intervened in the application of the law, or some serious or important
mistake has been made in the consideration of the evidence. War-
ren v. Burt, 12 U. S. App. 591,600,7 C. C. A. 105, and 58 Fed. 101;
Gaines' Ex'r v. Granger, 32 U. S. App. 342, 15 C. C. A. 228, and 68
Fed. 69; Paxson v. Brown, 27 U. S. App. 49, 10 C. C. A. 135, 144,
and 61 Fed. 874; Stuart v. Hayden, 18 C. C. A. 618, 72 Fed. 402;
Snider v. Dobson, 21 C. C. A. 76,74 Fed. 757; Tilghman v. Proctor,
125 U. S. 136, 8 Sup. Ct. 894; Camden v. Stuart, 144 U. S. 104, 12
Sup. Ct. 585; Crawford v. Neal, 144 U. S. 585, 596, 12 Sup. Ct. 759;
Furrer v. Ferris, 145 U. S. 132, 12 Sup. Ct. 821; Cheney v. Bilby,
20 C. C. A. 291, 74 Fed. 52; Kimberly v. Arms, 129 U. S. 512,9 Sup.
Ct. 355; Evans v. State Bank, 141 U. S. 107, 11 Sup. Ct. 885; Otten·
berg Y. Corner (present term) 76 Fed. 263.
Assuming the verbal contract for the crossing of each other's

track to be proved, the appellant insists that it is void under the
statute of frauds, and that the appellee can claim no benefit from it
in this suit. This contention rests on a misconception of the nature
of this suit. This is not a suit by the Colorado Midland Company
to enforce specific performance of the verbal' agreement. It is a
bill brought by the Denver & Rio Grande Company to enjoin the
Colorado Midland Company from crossing its track. The Denver
& Rio Grande Company is the complainant in the case, and the Colo-
rado 1:1idlaud Company the defendant. The burden is on the former
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oompany to show that it is justly and equitably entitled to the relief
it lileeks. Any evidence which shows that it would be inequitable
to grant the injunction prayed for is admissible as matter of de-
fense, whether it be written or oral, and whether it would or would
not be sufficient to warrant a decree for a specific performance in a
suit brought by the Colorado Midland Company to obtain that relief.
Wnen parol evidence is offered to prove a contract within the stat-
ute of frauds, in resistance to a suit for injunction, it does not contra-
vene the statute. Jarrett v. Johnson, 11 Grat. 327. A contract
within the statute of frauds is not illegal, but only not capable of
being enforced. The statute was enacted for the purpose of pre-
venting fraud, and not for the purpose of aiding in its perpetration.
Whenever, therefore, the evidence shows that to grant the injunction
would be to aid the complainant in the perpetration of a fraud upon
the defendant, the injunction will be denied. It is no objection to
such evidence that it also proves a contract within the statute of
frauds. The statute of frauds cannot, by shutting out parol evi-
dence in such a case, be converted into an instrument of fraud or
wrong. Porn. Eq. JUl'. § 858, and note 2. The complainant will
not be heard to say that evidence showing that the relief it seeks
is inequitable and unjust must not be considered by the court, be-
cause it establishes or tends to establish a contract within the stat-
ute of frauds. One who asks the active interposition of a court of
equity in his behalf must come with clean hands, and must be as
,ready to do equity as he is to ask it. Having obtained the benefits
that would accrue to it under the verbal agreement, the Denver. &
Rio Grande Company asks the court to enjoin the Colorado Midland
Company from taking or enjoying the benefits that would accrue
to it under that agreement. A court of equity will not exercise its-
extraordinary powers in favor of a complainant under such circum-
stances, although the agreement is within the statute of frauds.
Moreover, if the agreement was within the statute, it was taken

out by part performance. The Colorado Midland Company perform-
ed the contract on its part. It dismissed its injunction against the
Denver & Rio Grande Company, and gave the latter company licenSe
to cross its track. In reliance upon the contract, it expended large
sums of money in procuring the right of way and grading its track
to the point of crossing, and was in the act of crossing when this bill
was filed. Upon these facts, it would seem that the Colorado Mid-
land Company might enforGe a specific performance of the contract.
Courts of equity will enforce a specific performance of a contract
within the statute where the parol agreement has been partly carried
into execution. The distinct ground upon which courts of equity
interfere in cases of this sort is that, otherwise, one party would be
able to practioe a fraud upon the other, and it could never be the
intention of the statute to enable any party to commit such a fraud
with impunity. Ana where one party has executed his part of the
agreement in the confidence tbat the other party would do the same,
it is obvious that, if the latter should refuse, it would be a fraud upon
the former to suffer this refusal to work to his prejudice. Story,
Eq. JUl'. § 759; Porn. Cont. § 104.
The decree of the circuit court is affirmed.
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HOLTON v. WALLACE et aI.
(Circuit Court of Appeals, Third Circuit. October 23, 1896.)

CORPORATIONS-SUIT BY STOCKHOLDEH ON BEHAI,F OF CORPORATION.
A suit by a stockholder to enforce rights eXisting in the corporation cannot

be sustained where it is not alleged that any attempt has been made to secure
redress through the corporation, or through a receiver in charge of its property,
and where neither the receiver nor the corporation is made a party. ()() Fed.
409. affirmed.
Appeal from the Circuit Court of the United States for the West-

ern District of Pennsylvania.
This was a suit in equity by Forbes Holton, as a stockholder of

the Newcastle Northern Railway Company, "on behalf of himself
and other stockholders of said company," against C. S. Wallace
and several other individuals, to enforce alleged rights of the corpo-
ration. The circuit court dismissed the bill, with costs (66 Fed. 409),
and the complainant has appealed.
Eo B. McComb, for appellant.
D. B. Kurtz and S. W. Dana, for appellees.
Before DALLAS, Circuit Judge, and BUTLER and WALES. Dis-

trict Judges.

BUTLER, District Judge. After a careful examination of the
several errors assigned, we are unable to sustain any of them. The
opinion of the circuit court is a sufficient vindication of its action in
dismissing the bill. The causes 'of suit set up are not vested in the
plaintiff, but in the corporation, or the receivers of its property,
appointed by the court, and the plaintiff has not shown himself quali·
fied to sue on the rights of either. What the circuit court has said
in this respect so fully expresses our views that we adopt it, and de-
cide the case accordingly. The decree is affirmed, with costs.

----------
PAGE et ux. v. DICKEXS et aI.

(Circuit Court, E. D. North Carolina. October 28, 1896.)
1. TRUST DEED-PAYMENT.

Decedent loaned defendant $500 of Ws own money, and took therefor
a bond, with a deed in trust, conveying to himself, as trustee for Ws
niece, defendant's homestead. He made no communication to his niece
about the matter, and did not consult her about it, nor did he record the
deed. He had also made other loans to defendant, which were unsecured.
Defendant became insolvent, and gave to decedent his personal property
exemption for the purpose of relieving his homestead. The personalty was
sold for $450, and decedent applied the amount specifically towards re-
paying himself the $500, but did not pay it over to his niece. No mention
was made of the matter in his will, but his niece was made residuary
legatee of one-half of his estate, by which she would receive much more
than such $500. Held, that the bond was discharged to the extllut of the
$450 realized on the personalty.

2. SAME-SUBSTITUTION OF SECCIUTY.
Under such circumstances, the personal property exemption was not

substituted for the home lot as security for the bond, but the trlUlsactloI1
was merely an arrangement for paying the same.


