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side label to its bottles, having printed thereon "Manufactured by
Leopold Hoff," and yet objects to imparting this information so
plainly that there can be no mistake or confusion. Manifestly, the
perpendicular side label is inconspicuous, and would be easily over·
looked by the retail purchaser, and the statement that the
extract is "Leopold Hoff's" he might readily be deceived by the rep-
resentation on the face of the horizontal label that it is "Hoff's,"
and be induced to purchase it as the "Hoff's" he has always known,
when in fact it is not. OO'11rts in such cases do not require proof
of any peculiarly iniquitous "perfidious dealing." If the representa·
tion as to what or whose the goods are is calculated to deceive the
purchaser into buying them as goods of the complainant, equity will
enjoin its continuance, although the "deceitful representation" was
placed upon them carelessly, or from lack of appreciation of the
meaning it would convey to the purchaser, or from an honest mistake
as to defendant's right to use it.
Nor do we find that complainant is disentitled to relief in equity

by reason of any false representations in its own labels as to the
place of origin of the extract it sells. Some of the statements they
contain, survivals from the older labels, are not now strictly ac-
curate, notably the words "Moritz Fisher, Sale Agent for U. S. of
America," but they are immaterial. The labels certainly
no statement that the extract is made in Germany, while the record
shows that complainant has been to no inconsiderable expense to
advertise its new industry of manufacturing the Johann Hoff's Malt
Extract in this country. The criticism that its label states that
there is such a factory and brewery in New York, when camplainant's
is at Newark, is too trivial to merit discussion.
The decree of the circuit court is l!!llrmed, with costs of this appeal.

MUTUAL ADVERTISING CO. v. REFO et al.
(Circuit Court, D. South Carolina. May 23, 1896.)

COPYRIGHT-IKFRINGEMENT-COUPON SYSTEMS.
Plaintiff issued a copyrighted pamphlet containing advertisements ot

the various merchants composing an association, and explaining its coupon
system, the main features of which were the giving of coupons with each
cash purchase, the delivery of a certain number thereof to the manager
of the association, and receiving therefor an order for a premium selected
from a given list. Defendants issued a folded paper, which contained ad-
vertisements, and explained their coupon system, which was similar in
some respects to that of the plaintiff. But by defendants' plan, upon
presentation of a specified number of coupons, the holder received an order
which could be used as cash in the purchase of any article at any store in
the combination. Held, that there was no infringement.

In Equity.
Mordecai & Gadsden, for complainant.
Smythe, Lee & ]'rost and Frank A. Dothage, for defendants.

SIMONTON, Oircuit Judge. This is a bill to obtain an injunc·
tion for infringement' of copyright. The motion comes up for a
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temporary injunction, a restraining order having been heretoforI:>
issued. The paper copyrighted is in the form of a pamphlet. On
its outer front cover is printed the following: .
"PremIum List. Mutual Advertising Company. Office at Legerton's, 282 King

Street, Charleston, S. C."
On the first page is printed:
"Premium List, with DIrections as to Where and How to Get Useful and

Valuable Articles Without Oost. (Copyright 1896, by Mutual Adv. Co. Mu-
tual Advertising Company. Office at Legerton's, 282 King Street, Charles-
ton, S. C."
On the second page appears the following:
"Introductory. In this age of business rivalry, success belongs to the liberal.

reliable, and progressive merchant. With this view the Mutual Advertising
Company has arranged wIth the prominent merchants of Charleston, whose
names appear elsewhere in this book, to issue premium coupons to cWltomers
for every cash purchase. These coupons will be given to all cash customers
by the party selling the goods, and must be redeemed at the office of the
Mutual Advertising Company, at Legerton's, 282 King street, and not by the
firm or Individual who issued them. For example: SuppoSe you were to
make a cash purchase of goods amounting to $1, from any merchant named
in this book, you'd at once get 8 coupons (one for every 12lh cents spent).
These coupons, with any number of others, should then be taken to the office
of the Mutual Advertising Company, and exchanged for an order on any of
the merchants advertising in this book, for such premiums as may correspond
.wIth the coupons thus redeemed."
On the third page is:
"Index. Charleston's reliable merchants who have agreed to give premium

coupons to all cash customers, and guarantied to sell theIr goods at the lowest
market' prices,"
-Followed by a list of merchants, with the pages on which their
names appear.
The succeeding pages each contains name and business and ad·

dress of each firm, and a list of articles which they will give as
premiums for coupons, stating the number of coupons required for
each. A few of the pages contain only the name, address, and busi-
ness of firms. The last page has this:
"About Premiums: In order to get any of the premiums advertised In thIs

book by the dIfferent merchants, It Is not necessary that your coupons should
aU come from one store. Just go over the premium lists carefully, select the
goods you want and the name of the firm who advertises It, and, if you have
the necessary number of coupons (no matter what store or stores issued them
to you), take them to the office of the Mutual Advertising Company, at Leger-
ton's, 282 King street, and you'll promptly get an order for the goods."
On the back cover is printed:
"Well to Remember: That premium coupons are issued only by the mer·

chants who are advertised in this book. That whenever you make a purchase
for cash you are entitled to one coupon for every 12* cents that you spend,
and that these coupons are to be given to you by the sales people who serve
:you. Should you fail to receive them after making a cash purchase, don't
hesitate to ask for them. That premium coupons are only given to retail
customers who buy for cash, and are not intended for wholesale buyers or
credit sales. 'l'hat the coupons are not redeemed by the merchants who issue
them, but by the Mutual Advertising Company, to whom you must apply for
your premiums, and all information relatIng theJ:eto. Mutual Advertising
Company. Office at Legerton's, 282 King Street, Charleston, S. C."
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It seems from this detailed statement of the contents of this
pamphlet that it is an advertisement of a number of Charleston's
reliable merchants, who have agreed to sell goods for cash on cer·
tain terms, and offer inducements therefor in the shape of coupons
of value representing a discount for cash, which coupons are reo
deemable in obtaining from the merchants advertised articles
named in a list of premiums. The office of the Mutual Advertising
Company, which gets up the pamphlet, is to act as a sort of clear·
ing house, where the coupons given for cash purchases are reo
deerned. In other words, the office of the pamphlet is to inform the
public that the merchants named in it will give to cash customers
certain advantages to be obtained in a certain way. The pamphlet
itself teaches nothing more than this. A copyright has been se·
cured by the corporation proprietor of the pamphlet. A corpora-
tion can secure a copyright. Schumacher v. Schwencke, 25 Fed. 466.
The corporation, being a proprietor of the pamphlet, can secure
copyright for it. Rev. St. § 4952. A pamphlet can be copyrighted.
Clayton v. Stone, 2 Paine, 383, Fed. Cas. No. 2,872. It is not nee·
essary that the book be original in its parts, or that it consist of
original material, if the plan, method, and arrangements be origi·
nal. Emerson v. Davies, 3 Story, 768, Fed. Cas. No. 4,436. Ex·
amining this pamphlet, it will be seen that its distinguishing fea-
ture, its merit, is its detail and explanation of a certain method
by which advantages are secured to cash purchasers who use it
in buying from the merchants named in the pamphlet. This end
is subserved in addition to the advertisement of the merchants
themselves, which alone is not a subject of copyright. Drone,
Copyr. p. 164. The method thus explained is this: Each cash pur-
chaser, on his purchase, is entitled to receive from the seller cou-
pons at the rate of eight fora dollar. These coupons have a cer·
tain value,-one cent. When a sufficient number are in hand, the
holder can go to the Mutual Advertising Company, and, after se-
lecting from the list of premiums in the pamphlet the one wished,
can get an order from this company for such premium, if the cou-
pons be sufficient in value. The use of coupons either in the sale
or purchase of goods has long been known. Advertising pamph-
lets are in constant use. This method of using coupons does give
some information to the public, and is new. It requires some
stretch of imagination to say that this pamphlet comes within the
purpose of congress, the encouragement of learning, and the in·
crease of useful knowledge, but the official charged with the duty
has granted a copyright to this pamphlet, and his decision is ac-
cepted. The defendants charged with infringing it use a folded
paper making four pages. It is called on the front page, "The
Merchants Co-operative Coupon System and Directory of Reliable
Retail Merchants of Charleston, S. C." It states that these mer·
chants, having the highest regard for cash trade, and being awake
to the intere8ts of their patrons, have adopted the plan of giving
coupons. One coupon will be given with each and every cash pur-
chase of 81 cents, or 12 with each c3Jsh purchase of $1. One hun-
dred and fifty of the little green tickets are worth 50 cents in mer·



964 76 FEDERAL REPORTER.

chandise, and 150 little green tickets are given with cash pur·
chases aggregating $12.50. The interior of the book has the names
and addresses and business of the merchants. On the back is the
following:
"These coupons are accumulated from all cash purchases made at the stores

named, and are then taken in quantities of 150 or more to the store of Messrs.
Minnis & Co., 362 King street, where an order for merchandise is obtained
upon anyone or more of these stores, and used in purchasing anything what-
ever that may be desired, the same as cash, for its face value. Our customers
are requested to ask for these coupons, as they are of some value, and cost
you only your patronage. Orders given to our patrons by our manager in
redeeming these coupons will at all times receive prompt and polite attention
at all the stores named in this card. Count your coupons, and divide the
number that you have accumulated by three, and you will get the redeemable
value in dollars and cents. For instance, 150 coupons divided by three will
be 50c. 150 coupons will have been accumulated when you have spent $12.50
at anyone or at all of the firms that are in this combination. A prize to the
holder of the largest number of 'The Merchants Co-Operative Coupons,' brought
in for redemption during the month of April from the 1st to 30th, inclusive,
an eight-day chime clock, with top ornament, worth $6, shown at Messrs. S.
Thomas, Jr. & Bro., 257 King Street. M. P. Refo, Secretary and 'J'reasurer.
Office 362 King Street."
This is like the pamphlet of the complainant in many reo

spects. The only thing which distinguishes it from an ordinary ad-
vertisement is the method in this use of the coupons. By the
method of complainant the coupons are used in obtaining certain
specified articles on a premium list. By the method used by the
defendants, the coupons can be used for the purchase of all arti·
cles without qualification or discrimination. 'l'his is not the meth-
od of the complainant. The evidence discloses three modes of us-
ing coupons in cash purchases, shown in three separate pamphlets.
One is a coupon of this character in the Advertising Journal Com·
pany in the Periodical Book. Another is that of the complainant.
The third is that of the defendants. They all agree in general char.
acter; that is to say, advertising merchants, and a plan of using
coupons. The first plan contemplated the possession of a book of
coupons by the purchaser. On his purchase the merchant tore out
of the book the number of coupons provided, and, when all the
coupons were thus exhausted, the holder of the book could make
his purchase to the value of the coupons used. The second plan
has been explained,-the purchase, receipt of coupons on the pur-
chase, delivery of coupons to a common agent of the vendors, the
use of the coupons in securing a premium from an advertised pre·
mium list. The third plan is that of defendants,-a purchas'e, reo
ceipt of coupons on the purChase, delivery to a common agent, the
use of the coupons in the purchase of any article whatever not ex·
ceeding them in value. All these methods resemble each other in
their advertising features, which are not the subject of copyright,
and differ essentially in method of using coupons. There is no in·
fringement. The bill is dismiss'ed.
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P. H. MURPHY MANUl<"G CO. v. EXCELSIOR CAR-ROOF CO.

(Circuit Court of Appeals, Eighth Circuit. August 31, 1896.)

No. 762.

1. PATENTS-LIMITATION OF CI,AIMS-IN.'RINGEMENT.
A patent to one who has simply made a slight improvement on devices that

perform the same functions before as after the improvement is protected against
those only who use the very improvement he describes and claims, or mere col-
orable evasions of it.

2. SAMF.-INFHIJ'WEMENT OF COMBINATIUNS.
'I'he absence, from a device or construction that is alleged to infringe, of a

single essential element of a patentable combination of old elements, is fatal to
the claim of infringement.

8. CAl{ HOOFS.
The Murphy patent, No. 414,069, for an improvement in car roofs, is not in-

fringed by the Jennings patent, No. 446,780, as the "angle strip," which is the
chief element of all the combinations in the former, is entirely omitted from the
latter. 70 Fed. 491, affirmed.

Appeal from the Circuit Court of the United States for the East-
ern District of Missouri.
This is an appeal from a decree which dismissed a bill brought by

the appellant, the P. H. Murphy Manufacturing Company, against
the appellee, the Excelsior Car-Roof Company, for the infringement
of letters patent No. 414,069, issued to Peter H. Murphy on Octo·
bel' 29,1889, for an improvement in car roofs.· The court below dis·
missed the bill on the grounds that there was no patentable inven-
tion and no novelty in any of the combinations claimed in the patent
to Murphy, and that none of them had been infringed by the appel-
lee. 70 Fed. 491. The following is a copy of the specification,
claims, and drawings which form a part of the patent to Murphy:

United States Patent Office.
Peter R. Murphy, of East St. Louis, Illinois.

Car Roof.
Specification Forming Part of Letters Patent No. 414,069, Dated October 29, 1889.

Application Filed August 3, 1889. Serial No. 319,684. (No Model.)
To All Whom it may Concern: Be it known that I, Peter H. Murphy, of the

city of East S1. LOUis, in the county of S1. Clair and state of Illinois, have invented
a certain new and useful improvement in car roofs, of which the following is a
full, clear, and exact description; reference being had to the accompanying draw·
Ings, forming part of this specification: This invention relates to a metal roof for
railroad cars, the metal plates being secured to vertical metal ribs by hori7,(Jntal
rivets passing through upright fianges on the plates. Fig. I. is a top view of a car,
illustrating the invention. Figs. II. and III. are views of the flanged sheets or roof·
ing. Fig. IV. is a detail perspective view shOWing the end portion of one of the
angle strips to which the metal plates are secured. Fig. V. is a detail perspective
view showing the manner of folding down the flanges of the metal sheets at the
eaves. Fig. VI. is a detail side view of the eaves of the car roof. Fig. VII. is a
perspective view of one of the corner caps. Fig. VIII. is an enlarged detail trans-
verse section at VIII., VIII., Fig. I. Fig. IX. is an enlarged detail longitudinal
section at IX., IX., Fig. I. Figs. X. and XI. are enlarged detail transverse sec-
tions at X., XL, Fig. I. Fig. XII. Is an enlarged detail transverse section at XII.,
XII., Fig. 1. Fig. XIII. Is an enlarged detail longitudinal section at XIII., XIII.,
Fig. I. The wooden roof or sheeting of the car is shOwn at 1, inclining tJ:l the
eaves from the peak, 2. Upon the wooden roof or sheeting are fastened angle


