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packages in additional coverings of wood, paper, etc., is optional with the man-
ufacturer, and does not concern this bureau. This option Is permissible under exist-
ing regulations. Series 7, No.8, Revised, page 46, and Internal Revenue Record,
voL 32, page 365, dated November 22, 1886.
The grounds upon which it was claimed that the petitioner's im-

prisonment was illegal were stated as follows in a paragraph of
the petition:
And your petitioner, being so advised by counsel learned in the law, further

shows and alleges that his detention and restraint of his libeny, as aforesaid,. are
Illegal and unjust, and In contravention and violation of article 1, section 8, clause
3, of the constitution of the United States, in that said act of the legislature of the
state of Iowa, by virtue of which and for the alleged VIOlation of which your peti-
tioner was arrested, tried, and convicted, and is now detained and restrained of
his liberty as aforesaid, is, iii so far as it applies or is intended to apply to the acts
done by petitioner, unconstitutional and void, because in conflict with and in vio-
lation of the constitution of the United Statf'.8, particnlarly article 1, section 8,
clause 3, of said constitution of said United States.
Davis, Kellogg & Severance and W. W. Fuller, for petitioner.
Milton Remley, Atty. Gen. Iowa, for respondent.

In this case no opinion was delivered or filed, but the judgment
of the court (SANBORN, Circuit Judge), omitting the formal parts,
was in the following terms:
The petition of Donald O. McGregor for a writ of habeas corpus

and to be discharged from imprisonment came on to be heard be-
fore the said court on the 22d day of July, A. D. 1896, and was
argued by counsel, and, the court being now sufficiently advised
thereof, it is by the court now here considered, ordered, and ad-
judged that the said prisoner and petitioner, Bonald O. McGregor,
be, and he is hereby, discharged from detention and imprisonment,
and that he recover his costs in the premises, to be taxed.

TARRANT &, CO. v. JOHANN HOFF.
(Circuit Court of Appeals, Second Circuit. October 21, 1896.)

1. TRADE MARKS-INFRINGEMENTS -DECEPTION.
Complainant acquired the right to manufacture and sell in the United

States "Johann Hoff's Malt Extract" under labels and trade-marks used
In Germany for many years, and which entered into commerce under the
name "Johann Hoff's" or simply "Hoff's" extract. Defendant became the
selling agent for a malt extract manufactured by Leopold Hoff in Ger-
many, using the words "Hoff's Malt Extract" on its labels and advertise-
ments, affixing also a perpendicular side label, "Manufactured by Leopold
Hoff." Held: (1) That defendant should be enjoined from using the words
"Hoff's Malt Extract," unless preceded by the word "Leopold"; ('2) that.
the perpendicular label being inconspicuous, purchasers might still be de-
ceived. 71 Fed. 163, aflirmed.

2. SAME-IMMATERIAL STATEMENTS.
Statements contained in labels, which are not strictly accurate, but aI"'!

entirely immaterial, are not such false representations as will disentitle
a manufacturer using such labels to an injunction against infringements.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.



960 76 FEDERAL REPORTER.

This Is an appeal by the defendant from a decree of the circuit court, South-
em district of New York, enjoining defendant from using the words "HolI's
Malt Extract" on its labels or advertisements, unless preceded by the name
"Leopold." The circuit court refused any further relief to complainant, and
directed the decree to be entered without costs. In such disposition of the
case complainant acquiesced, and it has taken no appeal. Both parties are
corporations. The opinion of the circuit court In the case at bar is reported
In 71 Fed. 163, and an opinion of the same court in an earlier action between
Johann Hoff (the individual after whom complainant is named, and from
whom its rights are derived) and this same defendant will be found on file
In that court under date of April, 1886.
Fisher A. Baker, for appellant.
Chas. G. Coe, for appellee.
Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges.

PER OURIAM. In affirming this decree it does not seem neces-
sary to add anything to the discussion of the law and the facts con-
tained in the opinion of the circuit court. The proposition con-
tended for, that a person has a right to use his own name in his busi-
ness, was fully accepted by that court, and nothing in the decree
prevents. Leopold Hoff from selling as his own the malt extract
which he makes and disposes of in this country through the defend·
ant corporation as his selling agent. Upon the argument in this
court defendant's counsel conceded the correctness of the first prop-
osition set forth in the opinion below, viz. that complainant has the
right to sell in the United States "Johann Hoff's Malt Extract" under
the old labels and trade-marks used in Germany for many years.
And defendant. has. not in either court contended that it can sell
the Johann .Hoff extract, or use the Johann Hoff labels. That a
malt extract has been known in the commerce of this country for
years as "Hoff's Malt Extract," and has been dealt in under that
name, is proved by both sides. In view of the elaborate and specific
statements contained in the contract of 1869 entered into by defend-
ant, by Johann I;I:off (the individual), and by Leopold Hoff, we concur
in the conclusion of the circuit court that the extract thus called,
which was introduced into this country by Leopold with the con-
currence and pecuniary assistance of his uncle Johann, and sold
for 20 years by defendant under this contract of 1869, was recog-
nized by all parties as "Johann Hoff's Malt Extract," whether made
in whole or in part at the original Berlin factory, or at any of the
so-called branch houses which existed when the extract began to come
to this country, and entered .into commerce here under either the
name "Johann Hoff's" or simply "Hoff's." Whether the branch
houses have ceased to be branches, whether the article now made in
anyone of them is the same or better or worse than that made
in any other, is immaterial. To allow anyone of them to advertise
and offer for sale under the single name of "Hoff's," without indio
cation as to which of the family is the maker, would make it easy
to delude the purchasing consumer into buying one kind when he
wants another. Equally with the judge who heard the cause in the
circuit court, we are at a loss to understand how it is that defend·
ant practically concedes this proposition by affixing a perpendicular
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side label to its bottles, having printed thereon "Manufactured by
Leopold Hoff," and yet objects to imparting this information so
plainly that there can be no mistake or confusion. Manifestly, the
perpendicular side label is inconspicuous, and would be easily over·
looked by the retail purchaser, and the statement that the
extract is "Leopold Hoff's" he might readily be deceived by the rep-
resentation on the face of the horizontal label that it is "Hoff's,"
and be induced to purchase it as the "Hoff's" he has always known,
when in fact it is not. OO'11rts in such cases do not require proof
of any peculiarly iniquitous "perfidious dealing." If the representa·
tion as to what or whose the goods are is calculated to deceive the
purchaser into buying them as goods of the complainant, equity will
enjoin its continuance, although the "deceitful representation" was
placed upon them carelessly, or from lack of appreciation of the
meaning it would convey to the purchaser, or from an honest mistake
as to defendant's right to use it.
Nor do we find that complainant is disentitled to relief in equity

by reason of any false representations in its own labels as to the
place of origin of the extract it sells. Some of the statements they
contain, survivals from the older labels, are not now strictly ac-
curate, notably the words "Moritz Fisher, Sale Agent for U. S. of
America," but they are immaterial. The labels certainly
no statement that the extract is made in Germany, while the record
shows that complainant has been to no inconsiderable expense to
advertise its new industry of manufacturing the Johann Hoff's Malt
Extract in this country. The criticism that its label states that
there is such a factory and brewery in New York, when camplainant's
is at Newark, is too trivial to merit discussion.
The decree of the circuit court is l!!llrmed, with costs of this appeal.

MUTUAL ADVERTISING CO. v. REFO et al.
(Circuit Court, D. South Carolina. May 23, 1896.)

COPYRIGHT-IKFRINGEMENT-COUPON SYSTEMS.
Plaintiff issued a copyrighted pamphlet containing advertisements ot

the various merchants composing an association, and explaining its coupon
system, the main features of which were the giving of coupons with each
cash purchase, the delivery of a certain number thereof to the manager
of the association, and receiving therefor an order for a premium selected
from a given list. Defendants issued a folded paper, which contained ad-
vertisements, and explained their coupon system, which was similar in
some respects to that of the plaintiff. But by defendants' plan, upon
presentation of a specified number of coupons, the holder received an order
which could be used as cash in the purchase of any article at any store in
the combination. Held, that there was no infringement.

In Equity.
Mordecai & Gadsden, for complainant.
Smythe, Lee & ]'rost and Frank A. Dothage, for defendants.

SIMONTON, Oircuit Judge. This is a bill to obtain an injunc·
tion for infringement' of copyright. The motion comes up for a
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