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GREENRE v. SIGUA IRON CO.
(Clrcult Court of Appeals, Second Circuit. October 21, 1898.)

CorPORATIONS—TRANSFER OF STOOK—EXECUTORY AGREEMENT—STOCKHOLDERS.
Defendant agreed to purchase 1,000 shares of a certain stock from a
syndicate, but before the stock was issued to such syndicate he refused
to take 400 of the shares, When the stock was Issued, the trustee of
the syndicate executed an assignment of the 1,000 shares to the defend-
ant, and the corporation, at such trustee’s request, transferred the stock
to defendant upon its ledger. Two certificates were issued, but the one
for the 400 shares In question defendant never took, and it remained in
the possession of the corporation. Held that, as to the 400 shares, he was not
lable as a stockholder, his agreement being merely an executory engagement
for the purchase of shares, which, while rendering him liable in damages for
& breach on refusal to perform, did not authorize a transfer of the shares to
him on the books of the corporation.

In Error to the Circuit Court of the United States for the Southern
District of New York.

Action by the Sigua Iron Company against Benjamin D. Greene.
Judgment for plaintiff, and defendant appeals.

Kellogg, Rose & Smith, for plaintiff in error.
Wm. B. Hornblower and Howard A. Taylor, for defendant in error.

Before WALLACE and LACOMBE, Circuit Judges, and TOWN-
SEND, District Judge.

WALLACE, Circuit Judge. This is a writ of error by the de
fendant in the court below to review a judgment for the plaintiff en-
tered upon the verdict of a jury. The action was brought to recover
of the defendant, as a stockholder of the corporation plaintiff, the
amount of certain calls for installments due and unpaid upon 400
shares of stock. The assignments of error raise the question whether
there was sufficient evidence in the case to support the ruling of the
trial judge refusing to direct a verdict for the defendant, and leaving
it to the jury to determine as an issue of fact whether the defendant
ever became a stockholder of the plaintiff. It was not alleged that
the defendant was liable for the calls as a stockholder of the corpora-
tion by original subscription, but the theory of the action was that
he became a purchaser of 1,000 shares, and a stockholder by the
transfer of those shares to him upon the books of the corporation. It
appeared in evidence that certain individuals, known as the “Sigua
Syndicate,” the promoters of the enterprise which the corporation
was organized to carry on, were, by an agreement with the corpora-

_tion, entitled to 29,995 shares of its capital stock, of the par value
of §100 per share, subject to calls and assessments to the extent of
35 per cent. In May, 1890, the plaintiff and certain other persons
severally signed an instrument which read as follows:

‘“We, the undersigned, hereby agree with the Sigua Syndicate to purchase
from them, at $35 per share, the number of shares (of the par value of $100
each) set opposite our names, respectively, the same being 65 per cent. paid,
and liable to further calls and assessments to the extent of 35 per cent.; said
35 per cent. being payable one-tenth, or ten per cent. thereof, on call, and the
remainder as required, probably at the rate of one-tenth, or ten per cent., of
sald 35 per cent. every two months, or a proportionate part in case of over-
subscription.”
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The defendant subscribed for 1,000 shares. The instrument was
delivered to one Smith as trustee for the syndicate. July 8, 1890,
the corporation duly issued a certificate to Smith, as trustee for the
syndicate, for the 29,995 shares. July 9, 1890, Smith, as trustee,
executed an assignment’of 1,000 of these shares to the defendant, and
the corporation, upon Smith’s request, transferred upon its stock
ledger the 1,000 shares to the defendant, and issued two certificates
therefor in the name of the defendant, one for 600 and the other for
400 shares. The defendant had previously declined to take the 400
shares, insisting that the subscription was made upon the condition
that he should not be required to pay for any of the shares which
he might not be able to place with or sell to other persons, and that
he had been unable to dispose of 400 shares. He afterwards accepted
the certificate for 600 shares, but did not take the one for 400 shares,
and it was not delivered to him, but thereafter always remained in
the possession of the corporation. Calls for payment of installments
were duly made by the board of directors from time to time, but no
notice of a call was ever sent to the defendant. The amount due on
unpaid installments of 400 shares at the time of the trial was $14,000
principal and $5,790.96 interest; in all, $19,790.96. For this amount
the jury rendered a verdict for the plaintiff. The trial judge seems
to have assumed that the subseription by the defendant evidenced a
purchase of the shares, and instructed the jury that it was of itself a
sufficient authorization to the corporation to make the transfer upon
its books to defendant.

It is entirely clear that a person cannot be constituted a sharehold-
er in a corporation by a transfer of shares without his consent. The
transfer of shares on. the books to a person who refuses to accept
them or recognize the act in any way does not change his position in
regard to the corporation. That a purchase of shares from an exist-
ing stockholder, which is sufficient, as between the parties, to divest
the title of the vendor, and vest it in the vendee, and is intended to
do so, is of itself an implied delegation of authority to the vendor,
consequently to the corporation, to cause the requisite transfer to be
made upon the books of the corporation, we do not doubt. The ven-
dor is entitled, as against the vendee, to be relieved from further lia-
bility as a stockholder, and the vendee is entitled, as against the
vendor, to all the rights of a stockholder; and the intention of the
parties cannot be fully effectuated without the transfer upon the
books. The very essence of such a contract is that the seller shall
relinquish and be relieved from, and the purchaser assume, all future
benefits and liabilities in respect of the shares. Grissell v. Bristowe,
L.R.3 C. P. 112. Because the vendor is entitled to be relieved from
these liabilities, it has been held that, where he has been obliged to
pay the debts of the corporation in consequence of the failure of the
vendee to cause the transfer to be made upon the books, he may re-
cover the amount so paid in an appropriate action. Johnson v.
Underhill, 52 N. Y. 203; Castellan v. Hobson, L. R. 10 Eq. 47; Walker
- v. Bartlett, 18 C. B. 845; Wynne v. Price, 3 De Gex & 8. 310, In
Webster v. Upton, 91 U. 8. 65, the court declared that it was the duty
of the vendor of shares to make the transfer to the purchaser on
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the books of the company, and that the purchase was of itself an au-
thority to the vendor to cause such a transfer to be made. The
court said: “It is clear that the vendor may himself request the
transfer to be made, and that when it is made at his request the buyer
becomes responsible for subsequent calls.” See, also, Wheeler v.
Millar, 90 N. Y. 353. It was held in Glenn v. Garth, 133 N. Y. 18, 30
N. E. 649, and 31 N. E. 344, that a broker who had purchased shares
from another broker without giving the latter express authority to
cause the transfer to be made upon the books of the corporation did
not become a stockholder notwithstanding the selling broker had
caused the transfer to be made. This doctrine would result either in
compelling a vendor whose shares have been purchased to continae
to be a stockholder, and subject to all the liabilities of that relation,
or in relieving both vendor and vendee from the obligations of that
relation to the corporation and its creditors. But it is unnecessary to
consider the question upon principle, as the adjudication in Webster
v. Upton is controlling upon this court. If by agreement between
the defendant and the Sigua Syndicate the defendant had acquired
the title to the 1,000 shares, the doctrine stated would be applicable.
But the subscription did not vest in him any particular shares or
number of shares, and was not intended to do so. When it was
signed, the syndicate did not have legal title to the shares, because
they had mot at that time been transferred to the syndicate upon the
books of the company. It was uncertain how many of the shares
were eventually to be taken by the defendant. He promised to
purchase a thousand shares, “or a proportionate part in case of over-
subscription.” It was merely an executory engagement for the pur-
chase of shares, which rendered the defendant liable in damages for
a breach upon his refusal to perform. The case is one where the de-
fendant never became a stockholder of the corporation, and because
the trial judge declined to direct a verdict for the defendant upon
this ground we conclude that the judgment should be reversed.

Application for Reargument.
{(December 8, 1896.)

WALLACE, Circuit Judge. The application which has been made
for a reargument of this cause is based largely upon the ground that
the points upon which the decision of the court proceeds were not
discussed in argument or upon the briefs. The fundamental prop-
osition which it was incumbent upon the plaintiff to establish was
that the defendant became a stockholder of the corporation as to the
shares in controversy by reason of a transfer of those shares to him
upon the books of the corporation; and it was of course essential
that the plaintiff demonstrate that the transfer was duly authorized
by the defendant. No authority from him was shown, or was claimed
to exist, except such as could be implied from the contract with the
Sigua Syndicate. The plaintiff insisted that this contract evidenced
a purchase of the shares, and consequently imported authority to
the vendor and to the corporation to transfer the shares upon its
books and treat the defendant as a stockholder. We held the con-



950 76 FEDERAL REPORTER.

trary, being of opinion that the contract was merely an executory
agreement to purchase, and not a present contract of purchase, If
this point was not discussed, we can only say that it was the basic
point in the case, and a decision could not have been properly reached
by the court without considering it and deciding it. As we enter-
tain no doubt of the correctness of the judgment upon this point, and
as all the other grounds of the application for a reargument relate
to subsidiary questions not affecting the primary one which lies at
the very threshold of the controversy, we do not think a reargument
would be profitable, and the application is therefore denied.

SWANCOAT v. REMSEN et al.
(Clrcuit Court, S. D. New York. September 24, 1896.)

1. UriTED STATES MARSHALS—SERVICE OF COMPLAINT,
A United States marshal is entitled to reasonable compensation for serv-
ing a complaint, and, where it i{s served together with the summons, a
fee of one dollar will be allowed.

2. SAME—MILEAGE. .
When two papers in ‘a cause are served together on the same party, mileage
cannot be doubled by charging separately for each.

This was an action by Richard J. Swancoat against Charles
Remsen and others. The case was heard on objections made by
the plaintiff to the marshal’s fees.

Albert T. Patrick, for plaintiff.
John E. Kennedy, for the marshal,

LACOMBE, Circuit Judge. Objection is made by plaintiff to the
marshal’s bill for fees for serving summons and complaint. The
fees, when collected by the marshal, must be paid over to the clerk
of the court. Act May 28, 1896, § 6. They are the compensation
paid by the litigant for specific services rendered to him by an
official of the United States, and it is needless to say that no pro-
vision of state statute as to the amount of fees to be paid for
similar services by state officers is material. The section of the
United States Revised Statutes (section 914) to which plaintiff re-
fers adopts the practice of the state courts, so far as may be; but
it does not adopt the state fee bill, either for costs or for official
fees. The charge made in this case is as follows:

For serving summons, § defendants, at $2.12, .. .. .00t veiveaceseses $10 60 -
" o complaint, “ G iieeersassrenerssarenns 10 60
$21 20

The authority for the charge of $2 for the service of the summons
is contained in the first paragraph of section 829, Rev. St. U, 8.
The additional charge of 12 cents is for travel to serve; it being
the custom here, for many years, to charge for two miles’ travel’
on each service, which fee is also provided for by section 829 at
6 cents per mile. Neither of these items is objected to.

The summons is the writ of subpona ad respondendum by which



