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RATHBUN CO. v. BALPH ¢t al.’
(Clrcult Court, W. D. Pennsylvania. June 18, 1896.)

1. ArriDavIT OF DEFENSE—SET-OFF.

An affidavit of defense, under the Pennsylvania practice, to an action for the
price of cement, which claims a set-off because of inferior quality, whereby
the ceilings and walls of buildings erected by defendants cracked, and part
of the floors broke and fell out, is insufficient, where the extent of the damage,
the amount of the various items of loss, or the cost of repalrs are not specifical-
ly stated.

2. SaME.

An affidavit of defense to an action for the price of cement, which claims
s set-off because of inferlor quality, whereby defendants’ bullding construe-
tion ‘was defective, so that they lost other contracts, and the value of a pat-
ent under which they were operating was impaired, is insufficient, where the
contracts lost are not specified, only the gross amount of damages Is averred,
and the losses are not shown to be connected with the contract of sale.

H. & G. C. Burgwin, for plaintiff.
R. A. & Jas. Balph, for defendants,

BUFFINGTON, District Judge. The Rathbun Company, & cor
poration of the dominion of Canada, bring suit against the Columbian
PFireproofing Company to recover for a quantity of cement sold and
delivered. This cement (with some other small items), to the extent
of $5,770.46 in value, was furnished to the defendant at Toronto,
- Canada, from September 14, 1895, to December 12th following. It
was used by defendant to fireproof two buildings in that city, under a
patented process for which the defendant company owned the Cana-
dian and United States patents. On December 4, 1895, the defend-
ant company gave on account a note for $1,500, at 60 days, and later
accepted a draft, dated December 30, 1895, for $1,500 at one month.
These were not paid at maturity, and to recover the amount of these,
together with $1,270.46, the balance of the account,—in all the sum
of $4,270.46,—this suit is brought. To this demand the defendant
has filed an affidavit of defense in which eredit is claimed for $1,091.83,
which is alleged to have been paid by Robert 8. Simpson to the plain-
tiff on account of the defendant; also, for $148.53 for a number of jute
bags returned. In addition thereto, the defendant claims an offset
against plaintiff in the sum of $4,432.67, for damages sustained by
it by reason of the plaintiff having furnished an inferior quality
of cement in breach of its contract. The plaintiff moves for judg-
ment for want of a sufficient affidavit of defense.

After a careful examination of the questions raised, we are ot
opinion the rule is well taken, and must be made absolute, except
as to the items hereafter noted. The affidavit avers that plaintiff
company agreed to sell it all the cement necessary for fireproofing
the Simpson and Globe Printing Company Buildings in Toronto,
and it was to be of a kind known as “Star Portland” cement;
that, of that furnished, a large quantity—how much the affidavit
fails to state—was not “Star Portland,” but of an inferior kind and
quality; that, by reason of the use of this inferior article in the
work, a large part of the floors in the Simpson Building broke, and
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fell out. The affidavit does not state the amount of floor space
thus broken, the cost of replacing it, or the damage incurred by
defendant by reason thereof, although it shows they were replaced
by defendant. The cost of doing it was evidently within defend-
ant’s knowledge. It further states that the inferior cement used
caused certain floors and ceilings in both buildings to crack; that
they were rejected by the owners, who refused to pay defendant
for fireproofing the buildings. No details are given as to what
or how many ceilings or floors cracked, the extent of the cracks,
the damage done thereby, or the amount of damages claimed or
retained by the owners of the buildings. It is averred that by rea-
son of these defects the defendant was subjected to the distrust
and suspicion of the architect and the owners of the building, and
by reason of this distrust was hindered and subjected to great ad-
ditional expense in the work of construction. The nature and ex-
tent of this hindrance, and the damage done thereby, are not stated.
The allegation is made that, by the discredit thus brought on its
system of fireproofing, the defendant lost or was prevented from
getting valuable contracts, and the value of its patents was im-
paired. What contracts defendant lost, what they were for, the
amount of damage suffered thereby, or the amount of depreciation
in the value of the patents is not stated. - In all these respects the
affidavit is vague, uncertain, and lacks definiteness. The terms
used and assertions made are very general, and there is a marked
absence of detail. There is not a specific allegation of the na-
ture or extent of the several items of damage, and no fixing of
the money value thereof. In the nature of things, the cost of re-
placing the broken floors in the Simipson Building was a matter
capable of being quite accurately stated. The same remark ap-
plies to the cracked and damaged walls and ceilings of both build-
ings. But a mere general allegation of damage, with a total
avoidance of detail, will not avail. See End. Affid. Defense, 510.
Such details and money value should be stated; for, if stated,
the plaintiff may concede them, and take judgment for the balance.
Watson v. Galloway, 1 Wkly. Notes Cas. 109. It is true the affi-
davit lumps most of these items together, and avers damages in
a gross sum of more than sufficient to cover plaintiff’s claim; but
in this aggregate are included items of alleged set-off which, un-
der the allegations of the affidavit, are not shown to be proper items
of set-off, to wit, the loss of prospective contracts, and the impair-
ment of the value of the patents. There is nothing shown in the
affidavit to connect such losses, even if the amount of them was
stated (which is not done), with the contract of sale. The facts
stated do not show they were a necessary, or even probable, se-
quence of a failure on the part of the vendor to fulfill the contract.
In the absence of the allegation of facts in this regard, we may
deem them wholly speculative and remote, and not proper grounds
of set-off in this action. Pittsburgh Coal Co. v. Foster, 59 Pa. St.
365; Ogden v. Beatty (Pa. Sup.) 20 Atl. 620; Express Co. v. Eg-
bert, 36 Pa. St. 364; Fessler v. Love, 48 Pa. St. 407. Such being
the case, the court cannot, from the affidavit, determine whether
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the gross amount of damages alleged applies to those items which
are legitimate grounds of set-off, or to those which are not. TImn-
deed, the general absence of specific allegations and data in the
affidavit would seem fatal to its efficacy to prevent judgment.
Kaufman v. Iron Co., 105 Pa. St. 541; Ogden v. Beatty (Pa. Sup.)
20 Atl. 620.

The two items, of the Simpson payment of $1,091.83, and the cred-
it for jute bags returned $148.53, are properly averred so as to pre-
vent judgment; but the others are not. In accordance with the
provisions of the act of the Pennsylvania assembly of May 25,
1887 (section 6), to which the practice of this court conforms, judg-
ment may be moved for want of a sufficient affidavit of defense for
the whole or part of the plaintiff’s claim. If, therefore, the plain-
tiff desires to contest the two items as above stated, a motion will
be entertained allowing judgment for the amount of plaintiff’s claim
less the two mentioned items, and with leave to proceed to trial for
the balance of the claim.

MARKS et al, v. NORTHERN PAC. R. CO.
(Circuit Court of Appeals, Ninth Circuit. October 6, 1836.)
No. 277.

1. ArPEAL—TIME OF TARING—ENTRY OF JUDGMENT.

The jury having returned a verdict for defendant by direction of the
court, the plaintiffs procured the judge to sign a bill of exceptions, which,
after reciting the fact, concluded, “Forasmuch as the facts aforesaid, and
the decision of the court thereon, do not appear of record, plaintiffs pray
that this, their bill of exceptions, may be allowed,” etc. A formal judg-
ment was entered on the verdict some months later, and a writ of error
was sued out within six months thereafter; but defendant moved to dis-
miss the same in the appellate court on the ground that the words above
quoted either implied that a judgment was at that time rendered, or that
the words themselves constituted an entry of judgment. Held, that this
contention was unfounded, and that the writ of error was sued out in time.

2. RaiLroAD CONSTRUCTION CONTRACT—EXTRA WORK—AWARD OF ENGINEER—
Bap Fairm.

Plaintiffs built for defendant company a certain line of railroad, under
a contract that no extra labor or material was to be paid for, unless or-
dered by the company’s engineer, who was constituted umpire to finally
decide all questions which might arise. The contract reserved to the com-
pany the right to change the line and grade without affecting the price,
but provided that the engineer was to fix the amount to be paid for any
change materially affecting the cost, so as to do substantial justice. During
the progress of the work, changes which did materially affect cost were
made, which plaintiffs requested the engineer to estimate, but he did not
until after plaintiffs had been paid the price of the original contract.
Subsequently the umpire awarded $3,755.50 for extra work, but made a
finding that the work had been delayed, to the company’s damage of an
equal sum, and that the one should offset the other. He refused to take
any further action, or to hear the plaintiffs in regard to the reasons for
delay, which they alleged were caused by the company, without their fault.
Held, that the circumstances were such clear evidence of bad faith as to
render the award void.

In Error to the Circuit Court of the United States for the Western
Division of the District of Washington.



