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plainant the full amount due him on the Finley mortgage, including
interest and costs. The duty rests upon the defendant, Adams, to
make good his bid at the foreclosure sale, and the complainant is
bound to accept the sum in discharge of the mortgage held by him.
The defendant has admitted upon the record that he failed to

pay, at the time of the sale to him, the amount bid by him for the
land, and a court of equity is justified in enforcing an equitable
lien upon the land in favor of complainant for the sum thus bid by
the defendant. In this way justice will be done to both parties.
The result, therefore, is that complainant cannot be deemed to hold
the better title to the land, and is not, therefore, entitled to a decree
quieting his title thereto; but, as it appears that the defendant has
not paid the sum bid by him at the foreclosure sale, although ten-
der thereof has been made by him, the complainant is entitled to
be paid this amount in order to fulfill the terms of the decree un-
der which the defendant holds title. The decree will therefore be
that, if the defendant, Adams, within 60 days from the entry of this
decree, shall pay into court the amount of the bid made by him,
with legal interest thereon up to the date of the tender made by him,
then the bill shall be dismissed on its merits, at costs of complain-
ant; but that, if said payment be not thus made, the amount of
said bid, with legal interest to date, shall be declared to be a lien
upon said realty, and said complainant shall have leave to apply
to the court for a further decree directing the sale of said land, and
the proper application of the proceeds; the complainant to pay the
costs up to the date of this decree, and the defendant to pay the costs
subsequent thereto.

HUBBARD et at v. TOD et at. SIOUX CITY, O'N. & W. R. CO. v. MAN-
HATTAN TRUST CO. SIOUX CITY, O'N. & W. R. CO. et aI. v.

MANHAT'l'AN 'l'RUST CO.
(CirCUit Court of Appeals, Eighth Circuit. June 22, 1896.)

Nos. 505, f.41, and 661.

These were appeals in two suits in equity, one of which was heard
and determined by the circuit court for the Northern district of
Iowa, and the other in the circuit court for the district of Kebraska.
See 65 Fed. 559, and 68 Fed. 72. On April 13, 1896, this court af·
firmed the decrees below, without any opinion, the two judges sitting
being divided in opinion. The appellants have now moved for a re-
hearing.
John C. Coombs, 'William Faxon, and Renry J. Taylor filed briefs

in support of the petition for a rehearing.
Before SANBORN and 'fRAYER, Circuit Judges.

PER CURIAM. These cases were heard on appeal by two judges
of this court, and were recently affirmed by a divided court. For this
reason, and because of the magnitude of the interests involved, we
have been urged by the appellants in the several cases, namely, by
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E. lJ.'l;Iubbard, assignee of the Union Loan & Trust Company, and
by the Sioux City, O'Neill & Railway Company, .to grant a'
rehearing of the cases before' a full bench, and an elaborate argu-
ment has been submitted in support of the application. We should
be disposed to accede to the request in each of the cases, if, as coun-
sel for the appellants suppose, the judges before whom the cases
were heard on appeal disagreed as to the substantial question in-
volved,.and if a reargument before a full bench might result in a de-
cision sustaining the view that was contended for by the appellants,
both in the circuit court, and in this court on the hearing of the ap-
peals. For the information of counsel, it will not be out of place, in
the present status of the cases, to say that both of the judges of this
court were of opinion that the position taken by counsel for E. H.
Hubbard, assignee of the Union Loan & Trust Company, relative
to the ownership of the bonds of the Sioux Oity, O'Neill & West-
ern Railway Oompany, is untenable. One of the judges of this
court was of opinion that the view entertained by the trial court,
and embodied in its decree in case No. 641, entitled "E. H. Hubbard,
Assignee, &c., v. J. Kennedy Tod et al.," to the effect that the assignee
of the Union Loan & Trust Oompany should be permitted to redeem
said bonds by the payment of the sum of $1,500,000, with interest
thereon from December 30, 1892, to the date of payment, was right,
and should be upheld. Manhattan Trust 00. v. Sioux City & N. R.
00., 65 Fed. 559. The other member of this court entertained the
view which was contended for by J. Kennedy Tod et al., the ap-
pellees in said case, that the sale of said bonds on September 26,
1893, to J. Kennedy Tod & 00., gave the latter firm a good title to
the securities so bought, and that the assignee of the trust com-
pany was without right to redeem the same. Further consideration of
this question on the petition for a rehearing has but served to con-
firm the respective views entertained by the judges before whom the
cases were heard. The appellees in case No. 641, which came from
the district of Iowa, appealed from the decree rendered in that case;
but they have not moved for a rehearing, and are apparently content
that the decree of the circuit court should be executed. Under these
circumstl:\-nces, it is apparent that no useful purpose would be sub-
served by granting to the assignee of the Union Loan & Trust Com-
pany a rehearing in the Iowa case. The decree already rendered by
the circuit court for the Northern district of Iowa in that case, in
that it permits the assignee to redeem the aforesaid bonds, affords
him as much relief as in any aspect of the case he could hope to ob-
tain in this court by a reargument. For these reasons the petition
for a rehearing in case No. 641 is denied. In the other cases (Nos.
505 and 661), entitled "Sioux City, O'Neill & Western Railway Oom-
pany v. Manhattan Trust Company," and "The Sioux City, O'Neill &
Western Railway Company and E. H. Hubbard, Assignee of the
Union Loan & Trust Company, v. The Manhattan Trust Oompany,"
which came from the district of Nebraska, we have concluded to set
aside the a:rder of affirmance heretofore entered, and to restore said
cases to the docket. We have concluded that no sale should be al-
lowed to. take place under the decree entered in the Nebraska case,



STARR'll. DE LASHMUTT. 907

which was a snit to foreclose the mortgage securing the aforesaid
bonds of the Sioux City, O'Neill & Western Railway Company, until
the assignee of the Union Loan & Trust Company shall have deter·
mined whether he will avail himself of the right to redeem said bonds
under the provisions of the decree entered in the Iowa case, No. 641.
The orders of affirmance in cases No,s. 505 and 661, as above entitled,
are accordingly vacated and annulled, and the cases are restored to
the docket for such further orders therein as may hereafter be deemed
necessary.

STARR et ux. v. DE LASHMUTT et al
(CircUit Court. D. Oregon. November 12, 1896.)

No. 2,147.
1. DEfl:DS-CONFIDENTIAL RET,ATIONR-BuRDEN OF PROOF.

When a deed Is attacked on'the ground of fraud in the grantee, by taking
advantage of confidential relations between himself and the grantor. and
the answer admits such relations, the burden is upon the grantee to show
that the grantor was not Influenced by these relations In making the deed.

2. SAMP;-PLEADING.
When confidential relations between the parties to a conveyance are ad-

mitted in a suit to set the same aside, the grantee cannot deny knowledge,
Information, or belief as to whether the grantor yielded to his solicita-
tions or directions; nor Is It enough to say that the grantor was in need
of ready money, which the grantee advanced, and that the deed was ex-
ecuted wlthont fraud, duress, or undue influence. The answer must set
forth facts going to show that the deed did not result from such confiden-
tial relations, and it should also appear that the grantor had independent
advice.

M. L. Pipes, for plaintiffs.
W. L. Perry, for defendants.

BELLINGER, District Judge. The question for decision in this
case arises upon the exceptions to the answer of Van B. De Lash·
mutt and wife to the cross bill of Starr and wife. De Lashmutt
and wife, from whom the German Savings & Loan Society ob-
tained a mortgage to the premises in controversy, took their title
from Bridget Lavin, the mother of the defendant William L. Starr,
and from whom he claims. Starr and wife, in their complaint,
undertake to impeach the conveyance of their ancestor to De Lash-
mutt, by alleging that she was insane at the time of said con-
veyance, and that said De Lashmutt, theretofore, and at that time,
and thereafter, until the death of the said Bridget Lavin, was the
agent and confidential adviser of said Bridget, and as such agent
and' confidential adviser took advantage of her, and that her said
deed was the result of the undue influence and fraud practiced up-
on her by the said De Lashmutt. To this complaint De Lashmutt
and wife, among other things, say:
"That they do not know and cannot set forth, as to their belief or other-

wise, whether or not, at the said time, or In doing the said acts averred in
said cross bill, the said Lavin had great, or any, confidence in this defend-
ant Van.B. De Lashmutt, or reposed confidence in him on account of the COD-



908 76 FEDERAL REPOR.TER.

ftdentlal relations said defendant sustained to her, as averred In saId cross
bill,. In the management of her property or business affairs, or as to whether
or not, at said time, or in so doing, she yielded to the persuasions or solicita-
tions or directions so fraudulently, as alleged, made by said Van B. De Lash-
mutt, on account of or by reason of her said alleged confidence in him or his
said alleged infiuence over her."

The answer also alleges as follows:
"And ill connection with the alleged fraudulent transactions of this defend-

ant .Van B. De Lashmutt, in the matter of' the said deed, and his alleged fraud
and undue influence upon said Lavin in the procurement of the execution, ac-
knowledgment, delivery, and recording thereof, and the absence of any con-
sideration therefor, these defendants allege the fact to be, and would show
unto your honors as follows: That for some time prior to the date of the
said deed this defendant Van B. De Lashmutt had been the agent of said
Bridget Lavin in the matter of the care and management of her real prop-
erty in the city of Portland, including the real properly described in the cross
bill; that, In pursuance of said employment, said defendant had colleetrd the
rents and profits of sald real properly, and had Incurred disbursements on
account of the same, and had from time to time advanced various sums of
money to the said Bridget Lavin; that, at the date of the said deed, the state
of the account between said defendant and said Lavin was such that she was
Indebted to said defendant in the amount of five thousand and eight hundred
dollars (lj;5,800.oo); that'lltthe date of said deed said Bridget Lavin was in
pressing need of ready money, and that to supply her necessities said defend-
ant, on or about that date, advanced to said Lavin the sum of four thousand
and two hundred dollars ($4,200.00), and at said date the said Lavin, in con-
sideration of Illlid advances,. and the. settlement of said balance due from her
to this defendant, executed and dellvered to said defendant the deed referred
to in said cross bill; that at said date said· Lavin was in full possession of
her mental faculties, and fully understood tlle fact and effect of said settle-
ment and of said. deed; that she freely and voluntarily executed, acknowl-
edged, and delivered the same; and that no fraud or duress or undue influ-
ence was used by said defendant to procure or induce her to do so."
Starr files exceptions to these portions of the answer. The an-

swer having admitted the confidential relations alleged between
De Lashmutt and Bridget Lavin, any conveyance from the latter
to the former is presumptively invalid. The single circumstance
of these relations is sufficient to cast the burden upon De Lash-
mutt of showing to the satisfaction of the court tnat Bridget Lavin
was not influenced by these relations in making the deed to De Lash-
mutt. It is not enough to state the conclusion that the transaction
was fair and free from the fraud imputed to it. Facts and circum-
stances must be stated which will relieve the transaction of any impu-
tation growing out of the relations existing between the parties.
The rule is well stated in Tate v. Williamson, L. R. 1 Eq. 528, cited in
a note to section 956, Pom. Eq. Jur., in these words:
"I take It to be a well-established principle of this court that persons stand-

ing in confidential relation towards others cannot entitle themselves to hold
benefits which those others may have conferred upon them, unless they can
show, to the satisfaction of the court, that the persons by whom the benefits
have been conferred had competent and independent advice In conferring them."
Mr. Pomeroy, in the section referred to, says that it is settled

by an overwhelming weight of authority that the principle extends
to every possible case in which a fiduciary relation exists as a fact,
in which there is confidence reposed on one side, and the resulting
superiority and influence on the other. The relation and the duties
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involved in it need not be legal; it may be moral, social, domestic,
or merely personal.
In this case the confidential relations alleged in the complaint

are admitted in the answer of De Lashmntt. He cannot say that
he does not know, and cannot set forth as to his belief, whether
Bridget Lavin, in executing her deed to him, yielded to his persua-
sions or solicitations or directions, as alleged; nor can he say that
he is without belief or information as to whether that deed was
the result of her confidence in him or of his influence over her.
Re must know that this relation did not induce the deed, and, as
already stated, he must set forth the facts and circumstances
which go to show that such deed did not result from the confiden-
tial relations existing between him and his grantor. It is not
enough to say that she was in pressing need of ready money, and
that she was in full possession of her mental faculties, and fully
understood the fact and effect of said settlement and of said. deed,
and that she freely and voluntarily executed and acknowledged
the same, and there was no fraud, duress, or undue influence.
She may have been in the full possession of her mental faculties,
and she may have fully understood the fact and effect of the alleged
settlement and of the deed, and she may have freely and voluntarily
executed the same, and yet her mind may have been subordinated
to the influence of her confidential agent, whose advice she had been
accustomed to take, and whose judgment she had trusted, as. is
presumed from their long relations in business, and from her habit
of allowing him the full conduct of her business and the manage-
ment of her property. Such is the presumption from the relation
existing, and this presumption must be overcome by showiug that
she acted independently of him, and of any advice or suggestion of
his. In short, it should appear that she had independent advice in
the transaction, which resulted in this conveyance.
The exceptions to the answer are allowed.

ROCKEFELLER v. MERRITT.

(Circuit Court of Appeals, Eighth Circuit. November 9, 1896.)

No. 707.
1. CONSTRUCTION OF CONTRACTS.

In the construction of a contract the court may put Itself In the place of
the contracting and then, in view of all the facts and circumstances
surrounding them at the time the Instnunent was executed, consider what they
intended by the terms of their contl'llct. When the intention is manifest after
such consideration, It will control In the interpretation of the instrument, re-
gardless of careless recitals or Inapt expressIons.

2. SAME-EXCHANGE OF STOCKS AND SECURITIES•.
Parties to an agreement for the exchange of mining and raIlway stocks and

securIties of various corporations for the bonds and stock of a new corporation
agreed in the contract upon the values at which the exchanges should be made.
Held, this agreement did not constitute a contract that the stocks, bonds, and
securities were of the actual market values speclfled in the contract.


