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McCLURE v. ADAMS,
(Circuit Court, D. Nebraska. November 21, 1898.)

1. MoRTGAGE FORECLOSURES—NECESSARY PARTIES,

The holder of a first mortgage is not a necessary party to a suit for the fore-
closure of a second mortgage, unless a decree is sought for the sale of the land
frex?ty from all liens, in which case the holder of the first mortgage is a necessary
party.

2, BAME—SALE—FAILURE To PAY PurcHAsE MoNEY—RESALE.

Ope F,, owning a parcel of land, mortgaged it to M., and subsequently sold
it to a party who made a second mortgage to A. A, having died, F. A. was
appointed administrator of his estate, and brought suit for the foreclosure of the
second mortgage, making M. a party. M. appeared, and filed a cross bill asking
foreclosure of his mortgage. On the same day a decree of foreclosure was made
on F. A’s bill. An order of sale was afterwards made on this decree, directing
the sheriff to sell the land, and bring the proceeds into court, to be applied—
First, to the costs; second, to M.’s mortgage; and then to the A. mortgage. The
land was sold to J. A. individually, who, however, never paid the purchase
money, and the sale was confirmed, and a sheriff’s deed made to F. A. Some
10 months later, M., finding that F. A. had not paid the money bid for the land,
caused a second order of sale of the land to be made under a decree of fore-
closure of his mortgage made on his cross bill, and under this order the land was
sold to M., the sale confirmed, and a deed made to him, under which he entered
into possession. F. A. subsequently tendered to M. the amount due on his mort-
gage, but he refused to accept it, and filed a bill against F. A. to quiet his title
to the land. Held that, as the purpose of the suit instituted by F. A. was to ob-
tain a sale of the land free from all liens, and as M. was made a party thereto,
the sale and deed under the first order, based on the A. mortgage, conveyed to
F. A., the purchaser, a title valid and superior to that claimed by M. under the
second order, and M. was accordingly not entitled to a decree quieting his title,

8. SAME—EQUITABLE LIEN.

Held, further, that as . A. had not paild in the money bid upon the sale to
him, an equitable lien upon the land might be enforced in favor of M. for the
amount due him, and that a decree should be made declaring and enforcing such
a lien if F. A. should not, within a time limited, pay into court the amount so
due, with interest to the time of his tender.

This was a bill by Warren O. McClure against F. O. Adams to
quiet title to certain realty situated in Harlan county, Neb. The
cause was submitted on pleadings and proofs,

Cobb & Harvey, for complainant.
C. C. Flansburg, for defendant.

SHIRAS, District Judge. As gathered from the pleadings and
stipulation of the parties, the facts in this case appear to be as fol-
lows: On the 28th day of June, 1882, John A. Finley, being then
the owner of the realty in dispute, situated in Harlan county, Neb.,
executed a mortgage thereof to Warren O. McClure to secure the
payment in five years of the sum of $300 and interest, the mortgage
being duly recorded in the proper records of the county. Subse-
quently Finley conveyed the premises to another, so that in Octo-
ber, 1885, the title thereto was vested in Marshall D. Haddocks;
and on the 17th day of December, 1885, Haddocks executed a mort-
gage to A. G. Adams to secure the payment of the sum of §567 and
interest. Subsequently A. G. Adams died, and F. O. Adams was
duly appointed administrator of his estate, and in that capacity, in
October, 1890, he brought a suit to foreclose the mortgage executed

v



900 76 FEDERAL REPORTER.

10 A. G. Adams in the district court of Harlan county, Neb. To
that suit Warren O. McClure was made a party defendant, being
served by publication, and on the 10th day of February, 1891, he
appeared in the district court of Harlan county, and obtained leave
to answer gand file a cross bill instanter, and thereupon he filed an
answer, and also a cross bill, in which he set up the existence of the
mortgage held by him, and prayed a decree for the foreclosure there-
of. And on the same day, to wit, February 10, 1891, a decree was en-
tered on the bill of foreclosure filed by F. O. Adams as administrator,
in which it was found that there was due the complainant therein
the sum of $850; that the Adams mortgage securing that sum was
the second lien upon the property; that complainant was entitled to
a decree of foreclosure; and that, if the defendants Marshall D. Had-
docks and Mary F. Haddocks did not pay the sum due complainant
within 20 days, an order of sale should issue to the sheriff of Harlan
county, Neb., commanding him to appraise, advertise, and sell the
mortgaged real estate as upon execution, and bring the proceeds
thereof into court. The money adjudged due on the Adams mort-
gage not being paid, an order of sale, under date of March 20, 1891,
was issued to the sheriff of Harlan county, commanding him to sell
the mortgaged premises, and to bring the proceeds into court to be
applied to the payment—First, of the costs; second, of the amount
due Warren O. McClure; and, third, of the amount due F. O. Adams,
administrator. In obedience to this order, the sheriff, on the 20th
day of April, 1891, sold the premises at public sale to F. O. Adams,
who bid therefor the sum of $800, and made due return of such sale
to the district court of Harlan county. That court, on the 19th day
of May, 1891, after due examination made, confirmed the sale, and
directed the sheriff to execute a deed of the premises to the pur-
chaser, and to put him into possession thereof, which was done on the
4th day of February, 1892. In the meantime, and on the 19th day
of May, 1891, being the same day when the order was entered, con-
firming the sale of the premises to F. O. Adams, the district court
of Harlan county entered a decree on the cross bill filed by Warren
0. McClure, finding that there was due to said McClure the sum of
$429, which was secured by mortgage on said realty, and that said
mortgage was the first lien on the premises. It further appears that
F. 0. Adams in fact did not pay to the sheriff the amount by him bid
at the sale above mentioned, although the sheriff’s return was to the
effect that the payment had been made, and thereupon, on the 26th
day of March, 1892, Warren O. McClure procured the issnance of
an order of sale upon the decree entered in his favor upon the cross
bill, the same being issued by the clerk of the district court of Har-
lan county. Upon this order the sheriff again advertised and sold
the premises at public sale on the 2d day of May, 1892, to Warren
0. McClure, for the sum of $505, and on the 17th day of May this
sale was confirmed by the court, and a sheriff’'s deed was thereupon
executed and delivered to Warren O. McClure, under which he en-
tered into the possession of the premises. Subsequently, at a date
not shown in the evidence, but admittedly before the present bill
was filed, F. O. Adams tendered to Warren O. McClure the full
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amount of his judgment, interest and costs, which tender McClure
refused to accept.

By a written stipulation, duly signed and filed, it is admitted by
the parties hereto that the land in controversy is worth over $2,000,
and that when this suit was brought the complainant was a citizen
of the state of New York, and the defendant was a citizen of the
state of Iowa; and it thus appears that the controversy is within the
jurisdiction of the court. The theory of the complainant is that he
has the better legal title to the land, but, as the defendant is not in
possession, an action in ejectment will not lie, and therefore he can
maintain in this court an action to quiet title under the provisions
of the statute of Nebraska; and this position is sustained by the rul-
ing of the supreme court in Holland v. Challen, 110 U. 8. 15, 3 Sup.
Ct. 495.

From the statement of the facts just made it is apparent that the
principal question for determination is whether Warren O. McClure,
the complainant herein, obtained a valid title to the land by virtue
of the sheriff’s sale had on the 2d day of May, 1892, and this in turn
requires the determination of the effect upon the title of the sale had
in pursuance of the decree foreclosing the Adams mortgage. In the
suit for the foreclosure of the Adams mortgage the present complain-
ant, who held the first and paramount lien upon the land, was made
a party defendant. He was not a necessary party thereto, as the
bill for foreclosure of the second mortgage might have been so
framed as to ask a sale of the realty subject to the prior mortgage
held by McClure; but it was also open to the complainant therein to
ask a sale of the land free from all liens, in which case the holder of
the prior mortgage would be a necessary party. Thus, in Hagan v.
Walker, 14 How. 28-37, it is said by the supreme court:

“But we consider the true rule to be that, where it is the object of the bill to pro-
cure a sale of the land, and the prior incumbrancer holds the legal title, and his debt
is payable, it is proper to make him a party, in order that a sale may be made of
the whole title. In this sense, and for this purpose, he may be correctly said to be
a necessary party; that is, necessary to such a decree. But it is in the power of

the court to order a sale subject to the prior incumbrance,~a power which it will
exercise in fit cases.”

In Jerome v. McCarter, 94 U. 8. 734, it is said:

“It is undoubtedly true there are cases to be found in which it was ruled that prior
incumbrancers were necessary parties to a bill for the foreclosure of a junior mort-
gage, but in most of these cases the circumstances were peculiar. Where the effort
of the junior mortgagee is to obtain a sale of the entire property or estate, and not
merely of the equity of redemption, there is reason for making the prior incum-
brancers parties, for they have an immediate interest in the decree.”

The decree and order of sale made by the court in granting a
foreclosure of the Adams mortgage clearly show that the purpose
was to sell the land, and not merely the equity of redemption held
therein by the parties in whom the legal title rested, subject to all
prior liens.

The present complainant, the owner of the prior lien on the realty,
had been made a party defendant to the foreclosure proceedings,
and had appeared therein. The decree and order of sale recognized
the priority of his lien, and required that the proceeds realized from
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the sale of the realty should be applied to the payment of the sum
due him before payment therefrom could be made to the holder of
the second mortgage. It is clear, therefore, that the purpose of the
court was to order a sale of the land, the purchaser to take title
thereto free from all liens or claims held by the parties to the suit,
such liens being reverted to the proceeds of the sale. It is equally
clear that the complainant herein understood that the sale was not
to be made subject to the lien of his prior mortgage, for in the bill
herein filed it is averred that the order of sale was duly issued to
the sheriff of Harlan county, “commanding him to sell the said de-
scribed mortgaged premises as upon execution, and according to
law, and bring the proceeds of such sale into court, to be applied—
First, to the payment of the costs; second, to the payment of W. O.
McClure (being this plaintiff); and, third, to the payment of the
claim of plaintiff in said action as administrator, who is the defend-
ant in this action. Your orator further shows that L. E. Allen,
sheriff of Harlan county, did offer said property for sale at sheriff’s
sale upon the 20th day of April, 1891, according to the instructions
contained in said order of sale, and in conformity with law, and that
the defendant, F. O. Adams, was the highest and best bidder for
the said land, he bidding the sum of $800 for said land; whereupon
the said L. E. Allen, sheriff of Harlan county, did sell said land to
the said F. O. Adams, defendant herein, for the sum of $800. But
vour orator says that the defendant, F. 0. Adams, did not pay at the
time of said sale, nor has he paid since that time, any portion of said
consideration of $800 over to the sheriff of Harlan county, or to
any other person on account of said sale. * * * Your orator fur-
ther avers that, not having received from the sheriff of Harlan
county, nor from the clerk of said court, any of the money due him
out of the proceeds of said sale, your orator, upon the 26th of March,
1892, did cause another and second order of sale to be issued in the
case. * * *  The complainant herein, as the holder of the first
mortgage, would have no right to claim any of the proceeds of the
sale made upon the foreclosure of the Adams mortgage, if such sale
was made subject to his mortgage; nor would he have any inter-
est in the question of the payment of the purchase price at that sale,
except upon the theory that the land was to be sold free from all
liens, and the sum realized from the sale was to be applied to the
payment of the liens in the order of their priority, as established
by the order of sale granted by the district court of Harlan county.
It is thus made clear that when the first sale of the mortgaged prem-
ises was had, under the decree foreclosing the Adams mortgage, it
was the purpose of the court and the understanding of the parties
that the land should be sold, the purchaser taking the same free
and clear from all lieng held by the parties to the suit. In this
form, and with this intent, the sale was had, and was reported to
the court for confirmation. When the case came up upon the ques-
tion of confirming the sale,—which was 30 days after the date of
sale,—it was open to the complainant herein, as the holder of the
prior lien, and a party to the record, to oppose the confirmation, if
necessary for the protection of his rights. He did not do so, and
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the court, having full jurisdiction over the parties and the subject-
matter, granted an order .confirming the sale, and directing the
execution of a proper sheriff’s deed conveying the premises to the
purchaser, F. O. Adams. This deed was executed and delivered,
and thereby the legal title of the premises, free and clear from all
liens created by the mortgage to Warren O. McClure and by the
mortgage to A. G. Adams, was conveyed to F. O. Adams, the pur-
chaser at the sheriff’s sale. When the complainant herein discov-
ered that the money bid at the sale had not been paid into court,
he might possibly, by prompt action in the district court of Harlan
county, have procured a rescission of the order confirming the sale.
He, however, took no action to this end, and in fact did nothing
for 10 months after the entry of the order confirming the sale to
Adams, when he procured the issuance of the second order of sale.
When this order was issued it does not appear that the attention of
the court was called to the condition of the record. No action was
taken affecting the previous orders made in the case, and the decree
of sale, the order of sale, the report of the sale, and the confirmation
of the sale had upon the Adams mortgage remain to this day in
full force and effect. The only legal or equitable right which the
complainant herein had, when he caused the second order of sale to
be entered, was the right to demand the payment of the sum bid
by F. O. Adams at the sheriff’s sale. Several remedies to compass
this end were then open to him. If the sheriff had returned that
the money bid at the sale had been paid him, when in fact it had
not been so paid, then complainant could have sued the sheriff for
making a false return, or a suit could have been maintained against
F. 0. Adams for the amount of his bid, he having accepted the title
of the land by taking the sheriff’s deed thereto; or, if Adams could
not be reached, or was insolvent, by a proper proceeding an equitable
lien might have been declared upon the land for the purchase price
bid, but not paid, by F. O. Adams. Instead of seeking some such
remedy to enforce the payment of the money due him, the complain-
ant, after a delay of 10 months, chose to ignore the action had upon
the sale made upon the Adams mortgage, and procured the issuance
of the second order of sale. This order was procured upon the the-
ory that the lien of the mortgage executed by Finley to the com-
plainant herein still attached to the land; but it is clear that, so long
as the previous sale had upon the Adams mortgage, and the title
based thereon, remains in force, the lien of the mortgage held by
complainant is not in force, having been merged in the sale made
to Adams. In effect, when the second order of sale was issued,
based upon complainant’s mortgage, the property had already been
sold, free and clear from the lien of that mortgage, and therefore
the complainant had no right to again subjeet the land to a sale
upon the mortgage held by him. But it may be said that, although
it was error to grant the second order of sale, yet in fact it was
granted, a sale was had thereon, and the parties to the record are
bound thereby. When the decree of foreclosure of the McClure
mortgage was granted, the record did not present any issue with
regard to the sale to Adams, nor did the decree deal therewith. It
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simply found the amount due on the McClure mortgage, and de-
clared the same to be the first lien on the land. ' There is nothing
in the decree nor in the cross bill upon which it was founded which
can be construed to be an attack upon the decree entered upon the
Adams mortgage, or upon the sale had thereon or the title derived
therefrom.

Furthermore, this decree, and the order of sale based thereon, are
not, in any sense, binding upon the present defendant. He was not
a party to the original foreclosure suit, nor to the cross bill filed
therein by the complainant herein. F. O. Adams, in his capacity
of administrator of the estate of A. G. Adams, was the complainant
in the original foreclosure proceedings, but he was not a party there-
to in his individual capacity. The general rule is that a judgment
for or against one in a representative capacity, such as executor,
administrator, trustee, or the like, is not available or binding upon
him in another proceeding to which he is a party in his individual
capacity. Whitney v. Pinney, 51 Minn. 146, 53 N. W, 198; Jones
v. Blake, 2 Hill, Eq. 629; Rathbone v. Hooney, 58 N. Y. 467; Col-
lins v. Hydorn, 135 N, Y..320, 32 N. E. 69.. Therefore there is noth-
ing in the decree entered upon the cross bill filed by the present
complainant in the original foreclosure proceedings, nor in the sub-
sequent proceedings based thereon, which precludes or estops the
present defendant from relying upon the validity of the title con-
veyed to him by the decree and sale had upon the foreclosure of the
Adams mortgage and the sheriff’s deed executed to him in con-
formity with the decree of the court confirming that sale. The de-
cree, sale, and deed based upon the Adams mortgage certainly con-
veyed to the purchaser a title in the land. The question of the
validity thereof, and of its effect upon the lien of the Finley mort-
gage, owned by complainant, had never been brought in issue until
the institution of the present suit, and there has been no decree or
adjudication rendered upon that question which affects or binds
the present defendant. The bill in the present case shows that the
defendant holds the title derived from the foreclosure and sale of
the premises under the decree based upon the Adams mortgage, and
that the complainant claims title under the decree and sale upon the
cross bill based upon the Finley mortgage, and thus is squarely pre-
sented the issue between the two titles.

As already stated, it seems clear that the title held by the defend-
ant Adams is valid, and is superior to that claimed by complainant.
When the sale upon the decree foreclosing the Adams mortgage was
had, to which the complainant was a party, the only interest or right
left in complainant was the right to be first paid out of the pro-
ceeds of the sale. If the purchaser at that sale had promptly paid
the amount of his bid to the sheriff, or into the district court of Har-
lan county, there would be no question that the only right the com-
plainant would have would be to the money thus paid in, and the
only right or equity now possessed by the complainant is to de-
mand the payment of this sum. As already stated, the answer
avers, and it is admitted that the averment is true, that, before the
present suit was begun, the defendant, Adams, tendered to the com-
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plainant the full amount due him on the Finley mortgage, including
interest and costs. The duty rests upon the defendant, Adams, to
make good his bid at the foreclosure sale, and the complainant is
bound to accept the sum in discharge of the mortgage held by him.

The defendant has admitted upon the record that he failed to
pay, at the time of the sale to him, the amount bid by him for the
land, and a court of equity is justified in enforcing an equitable
lien upon the land in favor of complainant for the sum thus bid by
the defendant. In this way justice will be done to both parties.
The result, therefore, is that complainant cannot be deemed to hold
the better title to the land, and is not, therefore, entitled to a deecree
quieting his title thereto; but, as it appears that the defendant has
not paid the sum bid by him at the foreclosure sale, although ten-
der thereof has been made by him, the complainant is entitled to
be paid this amount in order to fulfill the terms of the decree un-
der which the defendant holds title. The decree will therefore be
that, if the defendant, Adams, within 60 days from the entry of this
decree, shall pay into court the amount of the bid made by him,
with legal interest thereon up to the date of the tender made by him,
then the bill shall be dismissed on its merits, at costs of complain-
ant; but that, if said payment be not thus made, the amount of
said bid, with legal interest to date, shall be declared to be a lien
upon said realty, and said complainant shall have leave to apply
to the court for a further decree directing the sale of said land, and
the proper application of the proceeds; the complainant to pay the
costs up to the date of this decree, and the defendant to pay the costs
subsequent thereto.

s

HUBBARD et &l. v. TOD et al. SIOUX CITY, O’'N. & W. R, CO. v. MAN-
HATTAN TRUST CO. SIOUX CITY, O'N. & W. R. CO. et al. v.
MANHATTAN TRUST CO.

(Circuit Court of Appeals, Eighth Circuit. June 22, 1896.)
Nos, 505, 641, and 661.

These were appeals in two suits in equity, one of which was heard
and determined by the circuit court for the Northern district of
Iowa, and the other in the circuit court for the district of Nebraska.
See 65 Fed. 559, and 68 Fed. 72. On April 13, 1896, this court af-
firmed the decrees below, without any opinion, the two judges sitting
being divided in opinion. The appellants have now moved for a re-
hearing.

John C. Coombs, William Faxon, and Henry J. Taylor filed briefs
in support of the petition for a rehearing.
Before SANBORN and THAYER, Circuit Judges.

PER CURIAM. These cases were heard on appeal by two judges
of this court, and were recently affirmed by a divided court. For this
reason, and because of the magnitude of the interests involved, we
have been urged by the appellants in the several cases, namely, by



