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PRICHARD v. BUDD et al.
(Circuit Court of Appeals, Fourth Circuit. November 10, 1896.)

No.167.
1. CONTRACTS-AsSIGNMENT-AGENCy-UNDISCLOSED PRINCIPAL.

Where one party to a contract stipulates therein that he will not assign
the same without the consent of the other, this does not prevent an undis-
closed third party, for whom he acted as agent In making the contract and
In carrying on the work provided for therein, from maintaining an action
upon It.

2. BRRACH OF CONTRAC'l'-AsSUMPSIT.
Where, under a contract with the owner of certain land to convert trees

thereon Into railroad ties, and sell them, and to pay for them after sale,
the ties were manufactured and removed from the land, and, before the
time in which they were to be sold had expired, the owner of the land
seized and sold them, and appropriated the money to his own use, held,
that assumpsit would lie to compel him to account therefor.

S. ApPEAL-AsSIGNMENT OF ERROR.
The circuit court of appeals will not consider assignments of error relat-

Ing to the giving or refusing of instructions unless they set out fully the
parts of the charge referred to, according to rule 11 (11 C. C. A. cil., 47
Fed. vl.).

4. SAME:-REVJEW OF ACTION OF TRIAL COURT.
In the United States courts the refusal of the trial judge to set aside a

verdict or grant a new trial is not subject to review.
5. SAME-BILL OF EXCEPTIONS-EvIDENCE.

It Is not error for a federal court to certify in a bill of exceptions merely
what the evidence tended to prove, Instead of setting it out in full. Rail-
way Co. v. ryes, 12 Sup. Ct. 679,144 U. S. 408, and Lees v. U. S., 14 Sup.
Ct. 163, 150 U. S. 476, followed.

6. SAME.
The practice and rules in the circuit courts embracing the preparation,

settling, and signing of bills of exception are not within the "practice and
forms and modes of proceeding" required by Rev. St. § 914, to conform as
near as may be to those existing in like causes in the courts of record of
the state.

In Error to the Circuit Court of the United States for the Dis-
trict of West Virginia.
E. W. Wilson, for plaintiff in error.
George D. Price (Campbell & Holt, on the brief), for defendants

in error.
Before GOFF and SIMONTON, Circuit Judges, and HUGHES,

District Judge.

GOFF, Circuit Judge. R. P. Budd and Mathias J. Forbus, citi-
zens of the state of Ohio, doing business under the firm name of
Budd & Forbus, on the 21st day of August, 1894, brought this ac-
tion of trespass on the case in assnmpsit, in the circuit court of the
United States for the district of West Virginia, at Charleston,
against B. J. Prichard, a citizen of that district. The declaration
contains the common counts for goods, merchandise, and railroad
ties sold and delivered, for work and labor performed, for money
lent, for money paid by plaintiff for use of defendant, for money
had and received by defendant for use of the plaintiff, and for
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money due on account stated, and also two special counts. The
defendant below demurred to the declaration, and to each count
thereof, which demurrer was overruled; and the defendant then
pleaded non assumpsit, on which plea issue was joined, and he
also tendered seven special pleas, to the filing of which the plain-
tiffs objected, and the court sustained said objections as to all of
said pleas, except the third, as to which the objection was over-
ruled, and on which issue was joined. The case was then tried
by a jury, which returned a verdict in favor of the plaintiffs for
the sum of $1,425.75. The defendant moved the court to set aside
this verdict, and grant him a new trial, which motion was over-
ruled, and a judgment was entered for said sum, with interest and
costs, against the defendant. During the trial, the defendant ex-
cepted to a number of the rulings, and to the charge of the court,
and tendered his two several bills of exceptions, which were duly
signed and sealed and made part of the record. The plaintiff be-
low filed with his declaration, under the common counts, the bill
of particulars called for by the West Virginia statute relating to
such suits, and, in support of the special counts, introduced, with
other evidence, the following agreement:
"This contract, made this 28th day of May, 1892, between B. J. Prichard,

of the first part, and J. M. Hatfield, of the second part, witnesseth: That
in consideration of the sum of $300 in hand paid by the party of the second
part, and the payments of the sums of money hereinafter specified, and the
performance of the other stipulations and agreements by the said Hatfield,
hereinafter set out, tne said B. J. Prichard has this day sold unto the said
Hatfield all the timber that will make railroad ties, of the kinds hereinafter
set out in what shall be known for the purposes of this contract as 'Specifica-
tions No. l' and 'Specifications No.2,' situate on what is known as the 'J. E.
Smith Lands,' on the right fork of 12 Pole river, in Wayne county, W. Va.,
and deeded to saId B. J. Prichard and Wm. Shannon by said Smith on the
20th day of Feb'y, 1889; and also all such timber as may be found in another
tract of land adjoining the above, and containing 50 acres, and deeded to said
Prichard by John Lauterbach on the 20th day of January, 1890; and refer-
ence is here made to each of said deeds for a more complete description of
each of said tracts of land. Said Prichard excepting, however, from this sale
all the following kinds of timber that may ,be found on said lands, viz.: Pop-
lar, pine, hickory, chestnut oak, lynn, ash, and walnut, and any timber that
may be standing on any inclosed lands, or that are corner or line trees of
either of said tracts of land. Said Hatfield to take and work all the timber
on said tracts of land that will make ties as follows:

"Specifications No.1.
"Pole ties to be 7 inches thick, with 7 inch face, and 8 feet 6 inches long.

Split ties to be 7 incMs thick, with 8 inch face, and 8 feet 6 inches long.
"And all of said timber to be made into ties of the dimensions embraced in

this specification, provided that all the ties that are made from said lands
can be sold to the Norfolk & Western Railroad Company at any time dur-
ing the continuance of this contract; but said Hatfield binds himself to
make from said timber under this specification, if there be sufficient timber
so to do, at least 30,000 railroad ties, and to pay said Prichard therefor the
price of ten cents for each tie made under this specification that will be re-
ceived by said railroad company, its agents or inspectors, during this contract
under their present classification as a first-class tie, and five cents for each
tie so made and accepted by said railroad company under its present classifi-
cation as a second-class tie. And in the event that the said Hatfield cannot
make a contract with the said N. & W. Railroad Company to take all the
ties that can be made from the timber on the said lands, under specifications
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B. J. Prichard.
"J. M. Hatfield."

above, then the excess of the 30,000 ties that may be made from said timber
shall be made under the folowlng specifications, and be paid for at the price
of twelve cents for each tie so made and received by the purchasers of said
excess, their agents or Inspectors.

"Specifications No.2.
"Pole ties: Length, 8 feet 6 inches; thickness, 7 Inches; width, not less

than 8 Inches, nor more than 12 inches. Split ties: Length, 8 feet 6 inches;
thickness, 7 Inches; width, not less than 10 nor more than 12 inches.
"All the timber of said lands that will make ties under either of these speci-

fications to be taken; and, in the event that the said Hatfield fails or refuses
to take all of said timber, the numbers so left shall be paid for the same as
if they had been taken and marketed, under specifications No.1; and the num-
ber so left to be ascertained, If the same cannot be agreed upon by the par-
ties to this contract, by two disinterested persons, one of whom is to be chosen
by each of the parties hereto, and a third person to be chosen by them, if they
do not agree. The payments for said ties made and marketed under either
of said specifications to be as follows: All ties made, Inspected, and received
by the purchasers thereof, their agents or Inspectors, to be paid for at the date
of each inspection, which inspections and payments shall not be exceeding
30 days apart. Said Prichard to retain the ownership and property in said
ties made, inspected, and received until the same are paid for as herein pro-
Vided. All ties that may be made under this contract from timber in said
lands that may be rejected by said purchasers on account of defects shall
be the property of the parties hereto eqUally, and the price that same may be
sold at so divided between them. And, should such rejected ties not be sold
within a reasonable time, they are to become the property of said Prichard.
It is expressly agreed and understood that the purchasers of the tie product
of said lands shall, at thEl date of each inspection, furnish the said Prichard
with the true number ot' the ties of each class inspected and received by
him, and the number that maybe rejected, for reasons herein stated. It is
further agreed that this contract shall not be assigned by said Hatfield to
anyone for any purpose without the written consent of the said Prichard first
indorsed there.on. Said Hatfield agrees to employ a good force of hands In
the prosecution of .sald work, lind keep a good force so employed, and to make
and market all of said ties as expeditiously as practicable, but to have 12
months to complete said job. It is further stipulated that no part of the
::moo paid on this contract is to be deducted from the payments on said ties
until the 2Qth day of August, 1892, and 1;hen only such part as Is proportioned
to the whole number of ties to be taken, which Is estimated at 40,000, and
a like amount at each subsequent payment until the whole amount is .taken
out. Said Hatfield to have Ingress and egress on said premises whenever
necessary to prosecute said work, but said privileges to not extend to the
inclosed portions of said premises so as to damage the crops or pasture lands
on said premises.
"Signed In duplicate.

The plaintiffs alleged in their declaration that the J. M. Hat-
field who signed the said contract with the defendant, Prichard,
was, when the same was executed, the undisclosed agent of the
plaintiffs in that behalf and that they in fact executed said con·
tract by and through the said Hatfield. The case is here on a writ
of error, the first error assigned being that the court erred in over-
ruling defendant's demurrer to the plaintiffs' declaration, and to
each count thereof. There were in fact no grounds of demurrer
so far as the common counts were concerned; and, in the argument
before us, counsel properly abandoned the assignments referring
to them, but insisted that the court erred in overruling the demur-
rer as to the two special counts, for the reason that the contract
entered into by Prichard and Hatfield was not of such a character
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as to permit Budd & Forbus as undisclosed third parties to substi-
tute themselV'es as principals, and thereby secure a right of action
on said contract; and that, if any right of action existed, it was
in favor of Hatfield.
It is set forth in the contract itself that it should not be assigned

by Hatfield to anyone for any purpose whatever without the w'rit-
ten consent of Prichard first had by indorsement thereon. This
provision the parties certainly had a right to make, and it is one
which the courts will enforce; but it seems to have been con-
founded by the plaintiff in error with the question raised by the
plaintiffs in their declaration, and referred to by the court in his
instructions to the jury, which was a question of agency, and not of
assig·nment. the right of Hatfield to assign said contract,
nor the validity of any assignment of the same, was raised in any
manner duril1g the trial of this cause in the court below; and the
argument that has been submitted on those points is not applica-
ble to the questions now to be disposed of by this court. The
plaintiffs below alleged in their pleading that, when the contract
was executed, Hatfield was their agent, and that he acted for them
not only in signing the contract, but in carrying on the work pro-
vided for by it. It is fair to presume that they proved the Bame
by competent testimony, when we find that the jury returned a
verdict in their favor, and that the court refused to set it aside.
It is now well established that a principal can maintain an action
on a written contract made by his agent in the agent's name, the
contract not disclosing the name of the principal; and also that
the plaintiff may show hy parol evidence that such agent was in
fact acting for him. It has also been held that the plaintiff may
prove by parol that the other contracting party named in the
contract was the agent of an undisclosed principal, in which state
of the case the plaintiff could have his remedy against either at
his election. Parol evidence will also be admitted in such cases
to charge the principal, or enable him to sue in his own. name;
but the agent who has so bound himself will never be allowed to
contradict the writing by proving that he contracted only as agent,
and not as principal. New Jersey Steam Nav. Co. v. Merchants'
Bank, 6 How. 381; Ford v. ·WilIiams, 21 How. 287; Baldwin v.
Bank, 1 ·Wall. 234; Nash v. Towne, 5 Wall. 689; Higgins v. Senior,
8 Mees. & 'V. 844; Thomson v. Davenport, 9 Barn. & C. 78; 1 Pars.
Cant. (5th Ed.) 64; Smith, Lead. Cas. (6th Am. Ed.) 421.
It is also insisted by plaintiff in error that the demurrer should

have been sustained, for the reason that assumpsit was not the
propel' remedy, but, if there was cause of action, it should have
been instituted by Hatfield for breach of the conditions of the
contract. In order to dispose of this point, it will be necessary
to consider the character of the contract, as well as of the spe-
cial counts in the declaration. To enable us to ascertain the true
meaning of the parties. and the real character of their agreement,
it is necessary to look to the purpose desired to be attained by
them in.the contract executed. We think that, by the contract
in suit,Prichard sold the property mentioned therein to Hatfield,
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who wa,s. to"Qut the trees, and make them into ties, which he was
to sell. The parties purchasing the same were to have them in-
spected, and advise Prichard of the same, after which Hatfield was
to pay for them. That Prichard was to retain a lien on the prop-
erty to the time that Hatfield sold it, but that Hatfield was em·
powered to pass the title to the purchaser, we think plain. It is
beJond question that Hatfield was authorized to make and sell
the ties, and after he had cut the trees, manufactured the ties,
and removed them from Prichard's property, preparatory to sell-
ing them, certainly Prichard should not without notice, and with-
out having proceeded under the contract for a violation thereof,
have seized and sold them, and appropriated the money to his
own use. By so doing, Hatfield was certainly prevented from
carrying out his contract, for it must be remembered that Prichard
so seized and sold the ties during the time stipulated in the con-
tract in which Hatfield was to make and sell them. Under such
circumstances, a court will hold that Prichard was acting for Hat-
field, and will compel him to account to Hatfield for the money
received from the sale of said property, over and above what
due him under the contract for the trees so taken and manufac-
tured into ties by Hatfield. The special counts in the declara-
tion allege the facts to be such as to make this rule of law applica·
ble.
While it may be true, as claimed by the plaintiff in error, that

the plaintiffs below or Hatfield himself might have proceeded in
an action for damages for breach of the conditions of the contract,
still, we think, it is also clear that it was proper for them to pro-
ceed in assumpsit, and that they can maintain such action, both'
upon the common and the special counts. The supreme court of
the United States, in the case of Nash v. Towne, supra, used the
following language:
"Assumpsit for money had and received is an equitable action to recover back

money which the defendant, in justice, ought not to retain; and it may be said
that it Iles in most, if not all, cases where the defendant has moneys of the
plaintiff Which, ex equo et bono, he ought to refund. Counts for money had and
received may be joined with special counts; and where, as in this case, the
special counts are for damages for the nondelivery of goods, it is perfectly com-
petent for the plaintiff, if the price was paid in money or money's worth, to
prove the allegations of the special counts, and introduce evidence to support the
common counts; and if it appears that the defendant refused to deliver the
goods, and that he has converted the same to his own use, the plaintiff, at his
election, have damages for the nondelivery of the goods, or he may have
judgment for the price paid lawful interest."
The action of assumpsit is a liberal one, much more equitable in

character than any other known to the practice of the courts of
law.
"It lies," says Blackstone, "when one has received money belonging to another,
without any valuable consideration given on the receiver's part; for the law
construes this to be money had and received for the use of the owner only, and
implies that the person so receiving promised and undertook to account for it to
the true proprietor. And it is applicable to almost every case where a person
has received money which In equity and good conscience he ought to refund.
'.rhe action is equally beneficial to the defendant, because the defense to the
dalm, as well as the claim itself, is governed by the above principles'!'
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Lord Mansfield said, in Moses v. Macferlan, 2 Burrows, 1010:
"n is the most favorable way in which he can be sued. He can be liable

no further than the money he has received, and against that may go into every
equitable defense upon the general issue. He may claim every equitable allow-
ance, etc. In short, he may defend himself by everything which shows that
the plaintiff ex equo et bono is not entitled to the whole of his demand, or any part
of it,"

It may not be out of place to remark here that the defendant be-
low claimed, in effect, that he had not delivered the ties to Hat-
field; in other words, that they were to remain his property until
they were paid for by Hatfield. If that be true, then, as Hatfield
had expended his money and labor in manufacturing and removing
them, and they were taken and sold by Prichard on account of any
supposed indebtedness to him concerning them, then surely, after
the satisfaction of such indebtedness, the sum remaining should
have been paid by Prichard to Hatfield. And it will also be proper
to remark that it appears from the record that the defendant be-
low tendered with his pleas, and filed with the approval of the
court, an account of set-offs (thereby availing himself of the equita-
ble defense we have just alluded to), in which he claimed from
the plaintiffs below large sums of money on account of the timber
left on the lands mentioned in the declaration, from which cross·
ties could have been made, as well as for stumpage on the ties ac-
tually made and removed. We think the court below properly
overruled the demurrer.
The next assignment of error relates to the action of the court

in sustaining the plaintiffs' objections to the filing of the six: spe-
cial pleas tendered by the defendant. If the demurrer was prop·
erly overruled, then the court did not err in rejecting the said
special pleas, for they, in effect, simply raised in another manner
some of the questions that were presented to and decided by the
court when such demurrer was disposed of.
The assignments of error next relied upon refer to the court's

charge to the jury, in giving the instructions asked for by the plain·
tiffs, and in refusing to give the instructions as prayed for by the
defendant. Rule 11 of this court (11 O. O. A. cii., 47 Fed. vi.)
requires that, "when the error alleged is to the charge of the court,
the assignment of errors shall set out the part referred to totidem
verbis, whether it be in ,instructions given or in instructions re-
fused." So far as the assignments of error relating to the charge
of the court are concerned, there has been no effort made to complv
with the provision of the rule just mentioned; and no part of
instructions, either of those given or of those refused, are set out
as required; and consequently we find ourselves unable to consider
and pass upon the questions discussed by counsel relating to these
assignments. We have repeatedly called attention to the impor.
tance of this rule, and pointed out the reasons existing for strictlv
observing it. It is not ambiguous, is easily understood, and mean"s
just what it says. We shall therefore, following the requirements
of said rule, disregard the assignments relating to the court's
charge.
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It is insisted by plaintiff in .error that the court below erred in
refusing to set aside the verdict on the ground that it was con-
trary to the law and the evidence. In the United States courts
the refusal of the trial judge to set aside a verdict or grant a new
trial is not subject to review. Pomeroy v. Bank, 1 Wall. 592;
Railroad Co. v. Horst, 93 U. S. 291; Kerr v. Clampitt, 95 U. S. 188;
Newcomb v. Wood, 97 U. S. 583; Railway Co. v. Heck, 102 U. S.
120; Fishburn v. Railroad Co., 137 U. S. 60, 11 Sup. Ct. 8; Ayers v.
Watson, 137 U. S. 584, 11 Sup. Ct. 201. This court has in a num-
ber of cases reviewed the authorities upon this question, and stat-
edthat the ruling of the court below on a motion for a new trial
is not reviewable here. Electric Co. v. Dick, 8 U. S. App. 99, 3
C. C. A. 149, and 52 Fed. 379; Improvement Co. v. Frari, 8 U. S. App.
444, 7 C. C. A. 149, and 58 Fed. 171; Bridge Works v. Fields, 8 U.
S. App. 449, 7 C. C. A. 152, and 58 Fed. 173; Robinson v. Dewhurst,
25 U. S. App. 345, 15 O. C. A. 466, and 68 Fed. 336.
The only remaining assignment of error is that relating to the

action of the court in certifying in the bill of exceptions what the
evidence tended to prove, and not in setting out all the evidence
offered during the trial by the jury. The supreme court of the
United States has frequently held that it is only necessary to set
out so much of the testimony aswiII present clearly the matters
excepted tO,and that to do more than this is to needlessly incum-
ber the record. That court, in Railway Co. v. Ives, 144U. S. 408,
12 Sup. Ct. 681, said:
"We should bear in mind, however, that it is not for this court to say that

the entire evidence in the case is set ·forth in the bill of exceptions, for that
would be to presume a direct violation of a settled rule of practice as regards
hills of exceptions, viz. that a bill of exceptions should contain only so much of
the evidence as may be necessary to explain the bearing of the rulings of the
court upon matters of law, in reference to the questions in dispute between the
parties to the case, and which may relate to exceptions noted at the trial. A
bill of exceptions should not include, nor, as a rule, does it include, all the
evidence given on the triai upon questions about which there is no controversy,
but which It Is necessary to introduce as ,proof of the plaintiff's right to bring
the action, or of other matters of like nature. If such evidence be admitten
without objection, and no point be made at the trial with respect to the matter
it was intended to prove, we know of no rule of law which would require that
even the substance of it should be embodied in a bill of exceptions subsequently
taken. On the contrary, to Incumber the record with matter not material to
any Issue Involved has been repeatedly condemned by t.hls court as useless ann
improper. Pennock v. DIalogue, 2 Pet. 1, 15; Johnston v. Jones, 1 Black, 209,
219, 220; Zeller's Lessee v. ECkert, 4 How.· 289, 297."

Mr. Justice Brewer, speaking for the supreme court, in Lees v.
U. S., 150 U. S.· 476, 14 Sup. Ct. 165, says:
"It does not, however, follow that, because all rulings excepted to at the

trial may be Incorporated into one bill of exceptions, all the proceedings at the
trial ought to be stated at length. On the contrary, we frequently find all the
testimony set out in such a bill when it can serve no useful purpose, and
simply incumbers the record. Only so much of the testimony or the proceedings
as is necessary to present clearly the matters at law excepted to sbould be pre-
sented in a bill of exceptions. If counsel would pay more attention to this,
they would often save this court mucb unnecessary labor. and their clients
much needless expense." <
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We think it is now well settled that the bill of exceptions should
not contain all the evidence offered during the trial, but only so
much thereof as may be necessary to explain the bearing of the
rulings of the court upon the issues involved.
The insistence of counsel for the plaintiff in error that as, by the

provision of section 9, c. 131, Code W. Va., the courts of that state
are required in a bill of exceptions to certify all the evidence touch·
ing the questions to which the exceptions relate, that section 914,
U. S. Rev. St., applies and makes the practice in the courts of the
United States in that state conform to such law, has not our ap-
proval. The practice and rules of a state court do not apply to
proceedings taken in a circuit court of the United States for the
purpose of reviewing in an appellate court of the United States a
judgment of such circuit court; and such practice and rules, em-
bracing the preparation, settling, and signing of the bills of excep-
tions, it has been repeatedly held, are not within the "practice
and forms and modes of proceeding" required by said section 91.'1
of the Revised Statutes to conform "as near as may be" to those
"existing at the time in like causes in the courts of record of the
state." As to such matters, the courts of the United States are
independent of any statute or practice prevailing in the courts of
the state in which the trial is had. In re Chateaugay Iron Co.,
128 U. S. 544, 9 Sup. Ct. 150; Missouri Pac. Ry. Co. v. Chicago &
A. R. Co., 132 U. S. 191, 10 Sup. Ct. 65; Fishburn v. Railway Co.,
137 U. S. 60, 11 Sup. Ct. 8. The form of, as well as the practice
.relating to, bills of exceptions in the circuit courts of the United
States, was adopted soon after the passage of the judiciary act
of 1789, by rules of court, made in pursuance of the seventeenth
section of that act. The practice then adopted-that of the com-
mon law-has been uniformly followed to the present time.
The evidence in this case was conflicting in character, and the

object of certifying what it tended to prove was to show the rele-
vancy of the judge's charge, and his reason for refusing certain
instructions he was asked to give, and not for the purpo'se of en-
abling this court to review the questions of fact passed upon by
the jury, or the action of the court below in refusing to set the
verdict aside. The assignment of error relating to this point is
without merit.
The judgment of the court below is affirmed.

DAVISON v. GIBSON.

(Circuit Court of Appeals, Eighth Circuit. October 19, 1896.)

No. 605.

PRAC'l'ICE-REPLEVIN-DISMISSAL BY PLAINTIFF.
Under the Arkansas Code of Practice. in force in Indian Territory (sec-

tions 5102, 5103), plaintiff in an action to recover specific personal property,
which has been retained by defendant under bond, n::ay dismiss the case
at any time before final submission to the jury or to the court.
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In Error to the United States Court for the Indian Territory.
S. B.1)awes (S. S. Fears was with him on the brief), for plaintiff in

error.
William T. Hutchings (Nathan A. Gibson was with him on the

brief), for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Oircuit Judge. This is the second ·appearance of
this case in this court. When it was first here, the judgment of the
lower court was reversed, and the cause remanded, with directions
to grant a new trial. Davison v. Gibson, 12 U. S. App. 362, 5 C. C.
A. 543, and 56 Fed. 443. When the cause was called for a new trial
in the lower court, the plaintiff was not ready for trial, and, the
court refusing to grant a continuance, the plaintiff, before the jury
was called or the trial begun, moved for leave to dismiss his action.
This motion the court denied, and required the plaintiff to proceed
with the trial of the case. The Arkansas Code of Practice, which
is in force in the Indian Territory, provides:
"An action may be dismissed without prejudice to a future action: First.

By the plaintiff before the tiool submission of the case to the jury, or to the
court, where the trial is by the court. • • •
"The plaintiff may dismiss any action in vacation, in the office of the clerk,

on the payment of all costs that may have accrued therein, except an action
to recover the possession of speclfic personal property, when the property has
been dellvered to the plainti11'."
Mansf. Dig. Ark. p. 994, c. 119, §§ 5102, 5103.
The record in the case shows that the defendant gave a bond to re-

tain and did retain the possession of the property sought to be re-
plevied. The plaintiff, therefore, had an undoubted right to dismiss
his action at any time the final submission of the case to the
jury or to the court." Aetna Life Ins. Co. v. Lakin Tp., 19 U. S. App.
440, 8 C. C. A. 437, and 59 Fed. 989.
Other errors are assigned, based on remarks and rulings of the

court which are not likely to occur on another trial, and we there-
fore omit any notice of them. The judgment of the United States
court in the Indian Territory is reversed, and the cause remanded,
with directions to grant a new trial.

O'HARA v. MOBILE & O. R. CO.
(Circuit Court of Appeals, Eighth Circuit. October 26, 1896.)

No. 774.

1. ApPEAI,-TRIAT, BY COURT-FINDING-REVIEW.
Where a jury Is waived, and the court finds generally for one side or the

other, the losing party has no redress on error except for the wrongful admis-
sion or rejection of evidence. 75 I!'ed. 130, affirmed.

2. EVIDENCE-RECORD OF JUDICrAJ, PROCEEDINGS-EXHIBITS.
An objection to the introduction of the record of a judicial proceeding

on the ground that it does not contain all the exhibits in the original bill
Is sufficiently answered by afterwards proving and introducing the original
exhibits.


