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existing at the time of the omission of duty, or contracted while
such omission continued. Such liability attaches in respect to the
debts existing at or during the default, and may be enforced not only
by the then creditors, but by their subsequent assigns as well. The
right of the creditor to enforce this obligation and liability of the
trustees becomes fixed and vested as soon as it accrues, and passes to
his assignee, and is not subject to be defeated by any repeal or change
of the statute. It is not the case of a right or liability created by
statute, and with no other than a statutory basis, resting on the
power of the legislature to prescribe forfeiture for disobedience. It
is rather a case or condition where the corporate franchise by its own
terms and limitations, and for a plain reason, ceases to afford to offi-
cers of the corporation who disregard an enjoined duty, the exemp-
tion from personal liability which the franchise alone would other-
wise afford in respect to specified debts contracted in an enterprise
in which they were engaged, with others, for profit.
4. The Montana statute set forth in the complaint has not been

repealed. The slight changes in verbiage in the new Code and
slight additions leave the conditions affecting this case in force in
1894, still in force.
The demurrers are overruled, with leave to the defendants to

answer plaintiff's complaint by the rule day in November, 1896.

NA'l'IONAL BANK OF OXFORD v. WHITMAN.
(Circuit Court, S. D. New York. August 18, 1896.)

1. CORPORATIONs-S'rOCJ>HOI,DERS' LIABILITy-TRANSITORY ACTIONS.
The action given by Gen. St. Kan. par. 1192, to enforce the stockholders'

liability when an execution against a corporation is returned unsatisfied,
Is transitory, and may be brought outside the state against a nonreSident
stockholder. Howell v. Manglesdorf, 5 Pac. 759, 33 Kan. 194, followed.

2. STATE COURTS-CONSTRUCTION OF STATUTES-OBITER DICTUM,
The opinion of a state court upon the construction of a statute of the

state Is entitled to great weight in the federal courts, even though the
question considered was not directly in judgment.

This was an action by the National Bank of Oxford against
George C. Whitman to enforce his liability as a stockholder in the
Arkansas City Investment Company. Defendant moves to set

a verdict for plaintiff.
William B. Hornblower, for plaintiff.
William G. Wilson, for defendant.

WHEELEH, District Judge. 'fhe constitution of Kansas pro-
vides (article 12, § 2):
"Dues from corporations shall be secured by indivjdual liability of the stock-

holders to an additional amount equal to the stock owned by each stocklrolder,"
And the General Statutes of that state (1889, par. 1192, "Execu-

tion against Stockholders: Action") :
"Sec. 32. If any execution shall have been Issued against the property ot'

effects of a corporation, except a railway or a religious or charitable corpora-
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tlOl,lf,an!l there be found any property whereon to lev.y such execution,
thene:xec.utlon may be Issued against any of the stockholders, to an extent
equal InamoUllt to the amount of stock by him or her owned, together with
any.amount unpaid thereon; but no execution shall Issue against any stock-
holder, except upon an order of the court in which the action, suit or other
proceeding shall have been brought or Instituted, made upon motion In open
court, after reasonable notice in writing to the person or persons sought to be
charged; and, upon such motion, such court may order execution to issue
accordingly; or the plaintiff In the execution may proceed by action to charge
the stockholders with the amount of his judgment."

The defendant was an original holder of a large part of the stock
of the Arkansas City Investment Company, a corporation existing
under and subject to these provisions, against the property of
which an execution issued on a judgment there in favor of the
plaintiff, and was returned unsatisfied. This action is brought
upon the last clause of the statute, to charge him with the amount
of this judgment, which is much less than the amount of his stock.
Notes .which were the foundation of the judgment were proved
with it, and a verdict was directed for the plaintiff; and the case
has now been submitted on a motion to set aside the verdict, prin-
cipally because the suit is brought here outside of the state of Kan-
sas.
Several cases of great weight and entitled to very respectful con-

sideration have been cited to the effect that the action is wholly
local. Bank v. Rindge, 154 Mass. 203, 27 N. E. 1015; Fowler v.
Lamson, 146 III. 472, 34 N. E. 932; Marshall v. Sherman, 148 N.
Y. 9, 42 N. E. 419. But in Howell v. Manglesdorf, 33 Kan. 194, 5
Pac. 759, the supreme court of Kansas, after observing that two
remedies were prescribedin this statute, and holding that the notice
of motion required in one could not be given without the state, said,
as to the other, which is this one:
"This rule does not depl,'ive a creditor of the insolvent corporation of a rem-

edy against the stockholder residing in another state, and upon whom service
cannot be obtained here. While the liability is statutory, it is one which
arises upon the contract of subscription to the capital stock of the corporation,
and an action to enforce the same is transitory, and may be brought in any
court of general jurisdiction in the state where personal service can be made
upon the stockholder."
-That the construction of the constitutions and statutes of states
by their tribunals is binding is not questioned, but this declara-
tion is said to be so far merely obiter as not to be authoritative.
The question whether the action is transitory, and could be main-
tained without the state, was not directly in judgment; but it was
so before the court, in construing the provisions of the consti-
tution and statutes together, that it appears to have received full
consideration. The opinion of the court upon it is, at least, en-

to great weight elsewhere. The action itself is personal;
no special proceedings. are provided for iu it; and, according to
the decisions of the supreme court of the United States, it would
appear to be transitory. Flash v. Conn, 109 U. S. 371, 3 Sup. Ct.
2tm; McVickar v. Jones, 70 Fed. 754. It is said that the jurisdic-
tion of this court is concurrent, and so only co-extensive, with that
of the courts of New York, and that this court here should not take
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cognizance of cases that those courts would not. ThP, declining of
jurisdiction by those courts cannot, however, take from this court
that which properly belongs to it; and the decision of what belongs
to this, at least, must ultimately be determined by the supreme court
of the United States. The decisions of that court must be followed
here, as understood; and so, by them, this motion must be overruled.
Motion denied, and judgment on verdict ordered.

GAILLARD et a!. v. CANTINI.
(CircuIt Court of Appeals, Fourth Circuit. November 10, 1896.)

No. 153.
1. PARTIES-CONSPIRACy-TRESPASS.

In an action for conspiracy to injure and oppress the plaintiff, carried
out In a trespass upon his place of business, the fact that his business
was carried on in company with another is not sufficient to require or jus-
tify the joinder of such other as plaintiff.

2. JOINDER OF ACTIONS.
Where a demurrer on the ground that several causes of action have been

improperly joined does not specify any particular cause of action as im-
properly joined, and fails to specify any particular part of the complaint,
it must be regarded as a demurrer to the whole complaint; and, if such
complaint states one good cause of action, the demurrer will not lie.

8. LEGAL CAPACITY TO SUE.
A demurrer on the ground "that the plaintiff has not legal capacity to

sue for damage for the alleged personal injury and suffering of his wIfe,
nor for the alleged outrage and wounding of his feelings by reason thereof,"
is not properly an objection to plaintiff's capacity to sue, but relates rather
to the absence of facts sufficient to constitute a cause of action.

4. SAME.
In an action against several persons for damages,. one of the counts

averred that defendants, combining and confederating to injure and op-
press plaintiff, with threats of violence caused him to open the door of his
residence, and forcibly and maliciously entered therein, assaulted and
overawed plaintiff, disturbed the peace of his family, and seized and car-
ried away his property; and that by reason of said unlawful conduct
plaintiff's wife became terrified, her health was Injured, plaintiff's feelings
were outraged, and he was damaged in reputation and character. Held,
that the count was for a conspiracy to injure and oppress plaintiff, not
an action for personal injuries and sufferings of his wife and outrage to
his own feelings, and that these matters were merely set forth as part
of the res gestre, or as matters of aggravation and characterization of de-
fendants' tortious acts.

G. JUDICIAL ORDERS-SEARCH AND 8EIZURE-THIRD PARTIES.
A judgment order or warrant authorizing search and seizure of property

can have no force or effect as to the persons or property of one who was
not a party or privy to the suit in which it was made, and between whom
and the parties in the case no connection appears.

6. CHIEF CONSTABLE OF SOU'l'H CAROLINA-Powlms.
The chief state constable of South Carolina, not being a judicial officer

subject to the order of a judge, has no authority to execute the process of
the courts.

7. SOUTH CAROLINA DISPENSAHY ACT-ENTRY OF RESIDENCE-SEIZURE.
Certain state constables of South Carolina, under the direction of thG

chief state constable, entered plaintiff's residence, and took therefrom sev-
eral packages of wine. There was DO evidence that such residence was
a place where intoxicating liquors were sold, bargained, or given away in


