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moted. Therefore, a combination between such manufacturers,
imposes a Widespread restraint upon the trade, and destroys

competition, is as injurious to the community, and as obnoxious
to sound public policy, as if the confederates were dealing in un-
patented articles. To the present case may well be applied the
remarks of the supreme court of Pennsylvania in Morris Run Coal
Co. v; Barclay Coal Co., supra: "This combination has a power in
its confederated form which no individual action can confer."
By the united action of more than a score of different manufac-
turers, natural and salutary competition is destroyed. To sanc-
tion such a result, because accomplished by a combination of pat-
entees, would be, I think, to pervert the patent laws. Moreover, it
is to be noted that under these license contracts the licensees can
only make or sell their own specific form of harrow. All other
forms, whether patented or unpatented, are prohibited to them.
For this interdiction there is no justification. In the case of Har-
row Co. v. Quick, 76 O. G. 1574, 67 Fed. 130, Judge Baker expressed
the opinion that this combination was unlawful, and against sound
public policy. I am constrained to regard the license contracts
sued on as part·of an illegal combination, and in unwarrantable
restraint of trade. I must, therefore, deny the plaintiff the relief
sought. The other defenses I need not consider.
The matter of the cross bill was not much noticed by counsel,

if discussed at all. My conclusion is that the plaintiffs therein
have not shown themselves to be entitled to affirmative_relief.
They entered into this combination voluntarily. The preliminary
agreement does not remain executory in any particular. These
cross plaintiffs do not owe any duty or service to the public, the
performance of which is hindered by an improvident and unlawful
contract. No special ground for equitable relief is disclosed by
the cross bill, and the plaintiffs therein do not require a decree of
cancellation in order to defend against suits based upon the license
contracts. The cross bill will be dismissed, without prejudice to
the right of the plaintiffs therein to defend against suits, or their
right to maintain a bill should circumstances or exigencies arise
to justify equitable interposition.
Let a decree be drawn in conformity with the views expressed

in the foregoing opinion.

WALKER et aI. v. CITY OF DENVER et a1.
(Circuit Court of Appeals, Eighth Circuit. October 26, 1896.)

No. 736.
RAILROAD COMPANIES-CHANGE OF GAUGE IN STREETS-CITY ORDINANCES.

A railroad company authorized by its charter to build a "three-feet, stand-
anI narrow-gauge railroad" cannot broaden its tracks to the standard
gauge without the consent of a city through whose streets the tracks are
laid, even though the city ordinance g-ranting the use of such streets to the
company did not specify any gauge. The charter and ordinance should be con-
strued together.



WALKER V. CITY OF DENVER. 671

Appeal from the Circuit Oourt of the United States for the District
of Colorado.
This is a bill brought by Aldace F. Walker and John J. McCook, as receivers

of the Atchison, Topeka & Santa Fll Railroad Company, the appellants, against
the city of Denver, Marion D. Van Horn, as mayor, andiThomas Foulkf', as
street commissioner, of the city, appellees, to enjoin the appellees from removing
or interfering with a railroad track on Evans street, in the city, whIch had
been converted from a narrow to a standard gauge railroad track by the
appellants, and was being used by them for the purpose of operating a stand-
ard-gauge railroad within the city limits. 'l'he appellants rest their right to
the injunction upon the following facts: On the 16th day of November, 1880,
the Denver Circle Railroad Company was incorporated under the laws of the
state of Colorado. The charter of the company defines its objects and pur-
poses as follows: "The objects for which our said company is formed and
incorporated are for the purpose of locating, constructing, owning, operating,
and maintaining a single or double track, three-feet, standard
railroad, with all the necessary side tracks, switches, and turnouts from and
in the city of Denver, in the county of Arapahoe and state of Colorado; thenrc
to a point outside the limits of the said city of Denver, and within five miles
of the crossing of Lawrence and Sixteenth streets, in said city of Denver;
thence,. over the most practicable route as shall be located around said city
of Denver, within five miles from the crossing of said Lawrence and Sixteenth
streets, to an intersection with said route at a point so as to form a continuous
belt or track of railroad around said city of Denver, with permission to locate,
constrnct, and operate branch lines of railroad from and to cQnnections with
the main line around said city of Denver; and with the further privilege of
constructing, maintaining, and operating a railroad of said standard gauge
(three feet) to connections with, and to be a part of, said main line, through
gaid city of Denver, and through, along, over, and across the streets and
alleys of saId city of Denver, in compliance with the ordinances of said city
of Denver, and to build all depots, station houses, shops, and other buildings
necessary for the operation of saId railroad and branches."
On the 28th day of January, 1881, the city of Denver passed an ordinance,

the provIsions of which material to this case are as follows:
"Be it enacted by the city council of the city of Denver:
"Section 1. That the Denver Circle Railroad Company be and the same is

hereby authorized to locate, construct, maintain and operate a single and
double track railway and telegraph line, with all necessary side tracks, turn-
outs and switches along the following route, when the same runs across public
streets, public grounds, highways or alleys, provided that no side tracks,
switches or turnouts shall be laid on the street crossings. .. .. ..
"Sec. 7. That said company may construct on and over such other parts of

said line as they may now own or may hereafter acquire, as many tracks,
turnouts, SWitches, depots, warehouses, machine shops and other structures for
railroad purposes as it may dee.m proper and expedient, provided that the
right of way herein described shall be used for the purposes herein set forth
and none other, and the said company shall not grant to any other railroad
company the right to use any part of said right of way.
"Sec. 9. That said company, its successors or assigns, are authorized to oper-

ate said railroad by steam power. The privileges hereby granted, however,
shall be enjoyed, subject to all general ordinances that now are or may here-
after be in force concerning railroads in the city of Denver."
Acting under its charter and the city ordinances, the Denver Circle Rail-

road Company, in 1881 and 1882. built a single narrow-gauge track railroad
on Evans and other streets in the city, which was operated by it until June,
1887, when the same was sold at a foreclosure sale, and purchased by the
Denver & Santa Fe RaHway Company, a leased line of the Atchison, Topeka
& Santa Fe Railroad Company; and, when the appellants were appointed re-
ceivers of the Atchison, Topeka & Santa Fe Railroad Company, this leased
line came into their possession, management, and control, and was operated
by them as a part of that system. Afterwards, the appellants, as receivers,
desiring tl) operate that part of the Denver Circle Line on Evans street as a
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standard-gauge road, proceeded to lay down on that street a third rail, thus
making a standard-gauge track over which they ran their standard-gauge
equipment used on the Atchison, Topeka & Santa Fl:l System. The appellees,
in their official capacity, being about to take up this third rail, and stop the
appellants lro.m operating a standard-gauge railroad on Evans street, this bl1l
was filed to enjoin them from so doing. The lower court denied the injunc-
tion, and dismissed the bill.

Charles E. Gast, for appellants.
F. A. Williams (G. D. Richmond on brief), for appellees.
Before OALDWELL, SANBORN, and THAYER, Oircuit Judges.

OALDWELL, Oircuit Judge, after stating the case as above, de-
livered the opinion of the court.
The charter of the Denver Oircle Railroad Oompany fixed the gauge

of its road at three feet. After the appellants came into possession
and control of the road, they proceeded, without the consent of the
city, to broaden this 3-feet gauge to the standard railroad gauge
of <1 feet 8f inches, by laying down a third rail. Having in this way
converted this narrow-gauge into a standard-gauge road, they pro-
ceeded to operate it as a standard-gauge road by running over it their
standard-gauge rolling stock used on their main line.
The single question presented by the record is whether the ap-

pellants, without the consent of the city, cl)uld broaden the 3-feet
gauge fixed by the charter under which the road was built to a
standard-gauge, and thereafter operate it as a standard-gauge road,
in connection with and as a part of their through line to Pueblo. The
charter of the Denver Oircle Railroad OOIJ1pany defines its corporate
powers, and not the city ordinance licensing it to build its road in
the city. Its charter emanates from the state, and not from the city.
Jhicago Oity Ry. Co. v. People, 73 TIL 541, 548. The company cannot
disregard the limitations, express or implied, imposed upon it by its
charter. That authorized the construction of "a single or double
track, three-feet, standard narrow-gauge railroad." The company
was not authorized to construct a road of any different gauge, and,
by implication, it was prohibited from doing so. The rights grant-
ed by the ordinance of the city to the company to construct "and
operate a single and double track railway" empowered it to construct
and operate the kind of a railway it was authorized to build and
operate under its charter, and no other. The charter of the com-
pany must be read into the ordinance, and the two construed as one
instrument. So construed, the ordinance limited the gauge of the
road the company was authorized to build and operate to three feet.
The company, therefore, acquired no right or authority from the ordi-
nance to broaden the gauge of its road, and could not lawfully do so
without an amendment to its charter, and a further grant or license
from the city. Ordinances authorizing obstructions upon the streets
of a city, which would otherwise be nuisances, are strictly construed,
and must be closely pursued. Any substantial variation from the
terms of the grant or license is ultra vires. 2 Dill. Mun. Oorp. § 657.
Such grants are construed most favorably to the public where there
exists a reasonable doubt as to the extent of the privileges .conferred.
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Thomp. Corp. § 5345. If the company or its successors can convert
one of the three-feet tracks it is authorized to build and operate into
a standard gauge, it can do the same with the other, and thus ap-
propriate to the use of its tracks three feet five inches more of the
street than its charter and the ordinance authorize. More than
this, if the claim of the appellants is well founded, they can convert
the three-feet gauge of both tracks into broad-gauge tracks, and
occupy still more of the streets, without any further grant or license
from the city.
In the view we take of the case, we do not find it necessary to con-

sider the question whether the charter contemplates the construction
of a street railroad or a railroad for general traffic. Williams v. City
Electric Ry. Co., 41 Fed. 557. The charter is for "a continuous belt
or track around said city of Denver," "within five miles of the cross-
ing of Lawrence and Sixteenth streets, in said city." Under these
provisions of the charter, the road cannot be extended beyond the
suburbs of the city; and this fact, together with the gauge of the
road, indicates that the road is to be used exclusively for local pur-
poses, and not become a part of a great line of road of standard
gauge employed in the transportation of freight and passengers
throughout tl;J.e country. Under the charter and the city ordinance,
the gauge of the road cannot exceed three feet, no matter what may
be the character of the traffic over it. The appellants have no more
right under the charter to broaden the gauge of the road than they
have to build a standard-gauge road from Denver to Pueblo. The
charter consti,tutes the index to the objects for which the corporation
was created, and to the powers with which it has been endowed.
Thomp. Corp. § 5639. The change of the gauge and the change of
the use of the road by the appellants were a new burden put upon
the street without authority. It was the creation of a public nui-
sance, Which it was the right and the duty of the city to abate. The
decree of the circuit court is affirmed.

MERCANTILE TRUST CO. v. HART.
(Circuit Court of Appeals, Eighth Circuit. November 2, 1896.)

No. 755.
TAXES-VOI,UNTARY PAYMENT-SUBROGATION•

. A county treasurer accepted a check in payment of certain state and munIci-
pal taxes upon certaIn real property, which the law of the state required to be
paid in money, and entered the taxes as paid in his official record.
ly he advanced the amount of the taxes to the state and municipality out of his
own funds. The check was never paid, and some years thereafter a suit was
brought to foreclose a mortgage existing upon the property at the time said
taxes were thus advanced. The treasurer intervened in such SUit, praying that
he might be subrogated to the lien of the state and municipality for the taxes
thus paid. and that the amount thereof be refunded out of the Income of the
property, in preference to the mortgage debt. Held: (1) 'l'hat he was not en-
titled to be subrogated to the lien of the state and municipality, because the pay-
ment of the taxes was voluntary; (2) that, on grounds of public policy, the
treasurer was not entitled to be subrogated to the rights of the stato and

v.7oF.no.li-43


