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TATE et al. v. HOLMES et a!.
(Clrcult Court of Appeals, Ninth Circuit. October 6, 1896.)

No. 285.
DEEDS-CAPACITY TO EXEOUTE-FRAUD.

In an action to set aside a deed upon the grounds that the grantor walt
of unsound mind, and the grantee had taken advantage of that fact to
fraudulently procure the conveyance, it appeared that the grantee had
lived with the grantor, who was 87 years old, for many years, and cared
for her, and was regarded by her with the warmest feelings of gratitude.
It was shown that the conveyance was made in pursuance of the fixed in-
tention of the grantor, and the wishes of her husband, from whom she
had inherited the property, and whose niece the grantee was. There was
evidence to show that the grantor's mind was failing, but it nearly all
related to a period subsequent to the execution and delivery of the deed,
while lifelong friends testified that at the time of such execution she was
In full possession of all her faculties. It was shown that when the
grantor executed the deed no one was present except the attorneys, and
that they took particular pains that she should be aware of the effect of
the conveyance, and her words and manner convinced them that she fully
understood the transaction, and was capable of executing the deed. Held,
that the deed was valid.

Appeal from the Circuit Court of the United States for the Dis-
trict of Oregon.
This was an aotion by Mary R. Tate and others, heirs at law of

Eliza Francis, against Hulda G. Holmes and Byron Z. Holmes, to set
aside a conveyance from said Eliza Francis to the first-named defend-
ant. Judgment was rendered for defendants, and plaintiffs appeal.
A. H. Fanner, for appellants.
L. L. McArthur, for appellees.
Before GILBERT and ROSS. Circuit Judges, and HAWLEY, Dis-

trict Judge.

GILBER'l', Circuit Judge. The appellants, as heirs at law of
Eliza Francis, deceased, commenced a suit in the circuit court to
set aside a certain conveyance made by the said Eliza Francis on
January 21, 1890, conveying to Hulda G. Holmes, one of the appel-
lees, lots 3 and 4 in block 254 in the city of Portlanq, Or. It was

in the bill that Eliza Francis died on April 30, 1893, and
that for a number of years prior thereto the appellees, the defend-
ants in the bill, resided with her in her house, situated on said
property; that they had of her and of the said premises, and
that she lived with them, and under their protection and control,
until her death; that about five years before her death she became
of unsound mind, by reason of extreme old age, and that she was
weak and feeble in body, and incapable of leaving her room except
occasionally; that her memory was destroyed; that she did not rec-
ognize her relatives or her most intimate acquaintances when they
called to see her, and that during all of said period she was in such
a state of mental imbecility as to be incapable of transacting busi-
ness, or of understanding the nature or consequence of any business
transaction; that the defendants caused a deed to be prepared and
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drawn up, conveying said property to said Hulda G. Holmes, and
procured and induced said Eliza Francis to sign and acknowledge
the same; that at the time of signing said deed the said Eliza Fran-
cis was 87 years old, and was of unsound mind, and incapable of
understanding the nature and consequence of the deed; that for
five years and more before her death the defendants, in order to take
advantage of her, and for the purpose of procuring said conveyance,
kept her isolated from her friends and acquaintances, refused to
allow her friends to visit or converse with her, and intercepted let·
ters sent her by some of the complainants, and they took advantage
of her condition for the purpose of defrauding the complainants out
of the inheritance of said property as her heirs at law; and that
by the use of misrepresentation, fraud, undue influence, persuasion,
and artiflce they compelled her to make the said conveyance. The
Qnswer of the defendants put in issue the allegations that the said
Eliza Francis was of unsound mind, or that they procured the said
conveyance by fraud or otherwise, denied all the substantial allega-
tions of the bill, excepting the fact of the said conveyance, and
alleged that it was the intention of the said Eliza Francis to give
said property to the said Hulda G. Holmes; that said intention was
formed many years prior to the date of the said deed, and the said
. conveyance was made in pursuance of said intention; that the prop-
erty was devised to the said Eliza by her husband, Simeon Fran-
cis, who was the uncle of the said Hulda G. Holmes; and that after
the death of the said Simeon, and in pursuance of his dying request,
the said Eliza had induced the defendants to come to her house, and
live with her, and that they lived with her at her house from the
year 1873 up to the time of her death, in 1893; and that said deed
was made in consideration of the care and attention and devotion
of the said defendants to her; and that she, at the date of the con-
veyance, was in the full possession of her mental and physical facul·
ties, and was under no restraint or compulsion from anyone. Upon
the general issues so presented the circuit court found the equities
with the defendants, and decreed that the bill of complaint be dis-
missed. Upon the appeal it is insisted that the evidence justifies
the relief prayed for in the complaint, and that the trial court erred
in finding otherwise.

have carefully considered the evidence contained in the record,
and we find no error in the conclusion reached by the circuit court.
Many witnesses testified upon behalf of both parties to the suit con-
cerning the mental condition and physical health of Eliza Francis
during a period of five years or more preceding her death. If the
case rested upon the testimony offered by the complainants alone,
it is doubtful whether it would be sufficient to justify the cO'Ilrt in
setting aside the conveyance. There is nothing in it to convince
the court that fraud was practiced upon the grantor of the deed,
or that artifice was resorted to to obtain the conveyance, or that
its execution was procured either by the defendants or their coun·
sel or others, or that they or anyone interfered with the freedom
of the said Eliza Francis, or kept her isolated from her friends,
or prevented her free communication with them. Some of the com·
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evidence, it is true, indicates, and probably established
the fact, that during the last year of Mrs. Francis' life, and perhaps
longer, her mind was failing, and her memory was weak, and that
during a portion of that period she was incapable of disposing of
her property by deed. But nearly all the evidence of this nature
refers to a period subsequent to the date of the execution and deliv-
ery of the deed, and has little bearing upon the questions in issue
in the suit. If she were in a condition to make the conveyance in
January, 1890, it is of little importance that a year later her mind
had so failed as to incapacitate her for understanding the nature
of such a transaction. Upon the part of the defendants, however,
there have been introduced numerous witnesses, who appear to have
been fair and disinterested, and several of whom were lifelong friends
and acquaintances of Mrs. Francis. The effect of their testimony is
to prove beyond doubt that Mrs. Francis, up to the time of the ex-
ecution of the deed, and for some time thereafter, was in the full
possession of her faculties, was a woman of intelligence and of force
of character, who exercised her own will, and was not amenable to
the control or dictation of any other. The evidence indicates that
she entertained a warm feeling of friendship and affection for Mrs.
Holmes, the grantee of the deed, and that she did not hold her other
relatives, the complainants in the bill, in very high esteem. The
evidence shows also that the intention to convey the property to
Mrs. Holmes was not suddenly formed, but that it had been in con-
templ'ation by Mrs. Francis for some time prior to the date of the
deed, and that at different dates subsequent to the conveyance she
mentioned to several persons the fact of having given her property
to Mrs. Holmes, stated the reasons therefor, and expressed her sat-
isfaction at having done so. It is shown also, by testimony enti-
tled to the highest consideration, that at the time of the execution
of the conveyance no one was present with Mrs. Francis save and
except the attorneys who prepared and took the acknowledgment
of the deed, and from their evidence it is shown that, owing to the
extreme age of Mrs. Francis, and the fact that no valuable consid-
eration passed for the deed, particular pains were taken that she
should be made fully aware of the effect of the conveyance as di·
vesting her of her property and of her control over the same, and
that she, by her words and manner, convinced the attorneys that she
fully understood the transaction, and was capable to execute the
deed for the purposes therein expressed. While the court will al·
ways scrutinize with care a transaction of this nature, especially
where the deed is voluntary, or is given for an inadequate considera·
tion, and where the grantor is of extreme age, and is dwelling with
the grantee, who thus has the, opportunity to exert undue influence,
the evidence shows that the present case is not the case of a purchase
. of property obtained upon an inadequate consideration. It is the
case of a conveyance in the nature of a testamentary disposition of
the grantor'ls property, made in consideration of her husband's dy·
ing request, and of the fact that the property came to her through
her husband's estate, of which estate Mrs. Holmes would have been
one of the heirs at law, and which estate the complainants were
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not entitled to inherit, and'in further consideration of the fact that
Mrs. Holmes had, for a period of more than 17 years, rendered to
her affectionate attention and service. Under the circumstances,
it was a natural and reasonable disposition of the property, and the
evidence convinces us that no advantage was taken, no undue in-
fluence was exerted, and that the transaction was fair, and waS fully
understood, and that Mrs. Francis then and always afterwards was
satisfied with the disposition she had made of her property. The
testimony does not leave these conclusions doubtful in our minds,
but, if it did, we would not be disposed to disturb the findings of
the circuit court. It is the rule of practice of the supreme court
and of the circuit courts of appeals that, where the trial court has
considered conflicting evidence, and has made its findings thereon,
the findings must be presumed to be correct, and will not be dis-
turbed in the appellate court, unless an obvious error has been made
in the application of the law to the facts, or some serious or impor.
tant error has been made in the consideration of the evidence. Tilgh·
man v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894; Kimberly v. Arms, 129
U. S. 512, 9 Sup. Ct. 355; Bank v. Rogers, 3 C. C. A. 666, 53 Fed.
776; Warren v. Burt, 7 C. C. A. 105,58 Fed. 101.
The decree will be affirmed, with costs to the appellees

NATIONAL HARROW CO. v. HENCH et al.
(Circuit Court, E. D. Pennsylvania. August 25, 1896.)

MONOPOLIES-COMBINATION OF PATENT OWNERS.
A combination among manufacturers of spring-tooth harrows, by which

each manufacturer assigns to a corporation organized for the purpose the
patents under which he is operating, and takes back an exclusive lIcense
to make and sell the same style of harrows previously made by him, and
no other, all the parties being bound to sell at uniform prices, held to be
an unlawful combination for the enhancement of prices, and in restraint
of trade.

Risley, Robinson & Love, for complainant.
Strawbridge & Taylor and John G. Johnson, for defendants.

ACHESON, Circuit Judge. The plaintiff, the National Harrow
Company, seeks an injunction restraining the defendants, Hench
& Dromgold, from selling float spring-tooth harrows, harrow
frames, and attachments applicable thereto, upon more favorable
terms as to price to purchasers thereof than the prices stipulated
in two license contracts annexed to the bill, and a decree for the
specific enforcement of said contracts, and for an accounting at
the rate of five dollars for each harrow, etc., sold in violation of
the terms of said license contracts.
Several defenses are insisted on, but in the view I take of the

case it will be necessary to discuss only one of them, namely, that
these license contracts are in unreasonable restraint of trade, and
are part of an unlawful combination to control the manufacture of
an important article of commerce, to destroy competition in the


