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gage is the same that was executed by said Blake to the Metropoli-
tan Trust Company of Minneapolis, Minn., dated 29th day of Au-
gust, 1892.” If Blake had been directed to bring the instrument ,
into court to be canceled,.or to execute some release or deed, or what
not, perhaps the court could have compelled him thus “to remove”
the mortgage, if it might proceed effectually to decree upon titles
to land in another state, and in the absence of the mortgagee or those
holding under bim, but it does not do this. It, in effect, commands
Blake to remove the mortgage by paying the mortgage debt. Un-
doubtedly the court had power to determine the point of litigation
on the bill for rescission and the pleadings in that case, as an inci-
dent to the granting or denial of that relief, for the Pine Mountain
Company pleads the wrongful mortgage as a defense to Blake’s com-
plaint of its nonperformance. We hold that he has no equity of
rescission, whether the mortgage be rightful or wrongful; but if
there had been grounds for it, and this wrongful mortgage did im-
pede performance, as no doubt, in its natural effect, it would tend
to do, if the property were close in its margins of value, it would
be a defense to the bill, and the court might so declare. The cross
bill of the Pine Mountain Company asks to have the contract of
August 10, 1892, reformed by showing the true agreement in this
respect; and, more than this, we think the point is within jurisdic-
tional judgment upon Blake'’s intervening petition or cross bill asking
to have the trust deed to the Germania Company reformed to comply
with the stipulations of the contract between him and the Iron Moun-
tain Company. In that contract this very dispute was reserved for
adjudication in some form appropriate to a court of equity, and while,
in the strictest technical sense, it is possible that the trust created
by the deed of trust is disconnected with that dispute, and the trus-
tee could proceed in administration without its settlement, still on the
rescission bill we have hold of the question, and on the pleadings
otherwise it is in litigation; so we think we need not remit the par-
ties to a court of law, but may, in reforming the trust deed, note
this stipulation, and give effect to it by directing a declaration in the
trust deed that the imposition of the mortgage was unauthorized,
and the trustee is directed, in any settlement of his accounts with
Blake, to proceed on that basis of settlement, leaving the parties
free to act as they may be advised to secure any further relief to
which they may be entitled in that behalf. The decree of the circuit
court will be affirmed, with costs to be paid by the appellant.

=

MANHATTAN TRUST CO. v. SIOUX CITY CABLE RY. CO. (WESTING-
HOUSE ELECTRIC & MANUFACTURING CO. et al, Interveners).

(Circuit Court, N. D. Iowa, W. D. October 28, 1896.)

. NDITIONAL SALE—MORTGAGES.

1. Co ‘Where property is sold and delivered under a contract that it i to remain
the property of the vendor until fully paid for, which is not acknowledged
and recorded, it is not subject, under Code Iowa, § 3093, to the lien of
a prior mortgage of all the property then owned, or thereafter to be ac
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quired, by the vendee, except in so far as the interest of the vendee extends.
Myers v. Car Co., 102 U. 8. 1, followed.

2. STREET-RATILWAY COMPANIES—POWER FURNISHED—LIENS—PRIORITY.

Where a street-railway company whose property is mortgaged has con-
tracted a debt for motive power furnished since the mortgage was ex-
ecuted, such indebtedness takes priority of the mortgage.

8. EQuiTY—CIRCUITY OF ACTION—SUBROGATION.

‘Where a debt contracted by a corporation is a first lien upon property
which never became its own, by reason of its failure to carry out the
terms of the contract of sale, equity will decree that it be paid out of a
fund in court arising from a sale of the corporation’s property, in order to
avoid the circuity of action which would result if the owner of the property
paid off the lien, and thus became subrogated to the rights of the lien
creditor. :

In Equity.
Swan, Lawrence & Swan, for complainant.
‘Wright & Hubbard, for intervener Sioux City Electric Co.

Joy, Call & Joy, for intervener Westinghouse Electric & Manufac-
turing Co. )

SHIRAS, District Judge. The original bill in this case was filed
by the Manhattan Trust Company for the purpose of foreclosing
a mortgage upon the property of the Sioux City Cable Company,
and a receiver of the property was appointed in the usual manner.
The case is now before the court upon petitions of intervention
filed on behalf of the Westinghouse Electric & Manufacturing Com-
pany and the Sioux City Electric Company, presenting the ques-
tion of the rights of the parties to a certain electric generator which
was furnished by the Westinghouse Company under a written con-
tract entered into with John Peirce, either in his individual capac-
ity, or as president of the Sioux City Cable Company, and dated
April 20, 1894, In this contract it is provided that:

“The title and ownership of the property called for and furnished under
the terms of this agreement shall remain in the company until the full and
final payment therefor shall have been made by the purchaser according to
the terms agreed upon, and until notes, if any, shall bave matured and been
settled in full”

This contract was not acknowledged or recorded, and for that
reason it is claimed to be of no force against the rights of the bond-
holders represented by the Manhattan Trust Company. When this
contract was entered into, the property of the cable company was
in the hands of a receiver appointed by the district court of Wood-
bury county, Iowa, upon a petition filed by John Peirce, and that
court had authorized the receiver to contract with John Peirce to
change the railway from a cable to an electric road, which change
was made; and subsequently the receiver was discharged, and the
railway line went into the possession of a new company, known
as the “Consolidation Company.” Subsequently the Manhattan
Trust Company filed the present bill for the foreclosure of the
mortgage executed by the Sioux City Cable Company to secure the
bonds issued by the company; the mortgage being dated July
1, 188). The Westinghouse Company, with leave of court, filed
in the case a petition of intervention, for the purpose of assert-
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ing its right to the generator, which had not been paid for. This
petition was on file when the decree for the sale of the mortgaged
property was entered, and it was stipulated between the parties
in interest that the decree and sale should not affect the rights of
the parties in and to the generator, but that the ownership thereof
should be determined the same as though the mortgage sale had
not been had.

The Code of Iowa (section 3093) provides that:

“No sale, contract or lease wherein the transfer of title or ownership of
personal property is made to depend upon any condition, shall be valid against
any creditor or purchaser of the vendee or lessee in actual possession obtained
in pursuance thereof, without notice, unless the same be in writing, executed

by the vendor or lessor, acknowledged and recorded the same as chattel mort-
gages.”

In the case of Myer v. Car Co., 102 U. 8. 1, this section of the
statute came before the supreme court for construction; and it
was held that a contraet such as is found in the written agree-
ment of April 20, 1894, whereby the title of the generator was to
remain in the Westinghouse Company until the same was paid for,
was valid, as against a prior mortgage, although the same had not
been acknowledged or recorded. The ground of the ruling is that,
when the mortgage was executed and accepted by the mortgagee,
the property in question was not then included in or covered by
the mortgage, and that the only claim which the mortgagee had
thereto was under the clause .in the mortgage intended to apply to
after-dcquired property, and that this clause can only apply to
property owned by the mortgagor; or, in other words, so far as
after-acquired property is concerned, the mortgagee gets only the
right and interest of the mortgagor. As already stated, the mort-
gage represented by the Manhattan Trust Company, the complain-
ant herein, was executed on July 1, 1889, and the generator was
furnished, and the contract with relation thereto was entered into,
in 1894. Under the ruling of the supreme court in Myer v. Car
Co., supra, it is therefore clear that, as between the trust company
and the Westinghouse Company, the latter is entitled to the gen-
erator, by force of the contract under which it was furnished, and
which provided that, until paid for, the title and ownership of
the generator should remain in the vendor, with the right to take
possession thereof upon the failure of the purchaser to make pay-
ment as agreed upon.

On behalf of the intervener, the Sioux City Electric Company, a
claim to or lien upon the generator is asserted upon the ground
that on or about May 15, 1894, a verbal agreement was entered
into between it and the Sioux City Cable Company, whereby the
electric company agreed to furnish the electric power needed by
the cable company for the agreed price of $450 per month, and
the generator in question was delivered to the electric company,
with the understanding that the electric company should have a
lien on the generator, and be entitled to hold possession thereof,
until all sums due it for power furnished should be paid by the
cable company; and it is averred that the eleciric company fur-
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nished the requisite power to the cable company, for which there re-
mains due and unpaid the sum of $1,179.75. This indebtedness ac-
crued for power furnished during the months of May, June, July, Au-
gust, September, and October, 1894, being the balance remaining un-
paid for those months under the contract rate; and it is of such
a character that equitably it should be paid in preference to the
mortgage debt, under the rule laid down in Fosdick v. Schall, 99
U. 8. 235, and the cases based thereon. The party primarily liable
for this indebtedness is the Sioux City Cable Company. If it be
true that the electric company has an enforceable lien upon the
generator, as security for the debt due it, it gets this lien by virtue
of the contract with the cable company; and it is clear that, if the
Westinghouse Company is compelled to pay this lien in order to
protect its title and right in and to the generator, it will by such
payment become entitled to be subrogated to the right of the elec-
tric company, as against the cable company and its property. The
rule applicable to cases of this character is given in Sheld. Subr.
§ 12, in the following terms:

“As a general rule, all persons having an interest in property subject to an
incumbrance by which their interest may be prejudiced or lost have a right
to disengage the property from such incumbrance by the payment of the
debt or charge which creates it; and, if such debt be one for which the ulti-
mate liability rests upon another party, they will, upon their payment, be sub-

rogated to the right of the creditor against the wultimate debtor, and against
the property upon which the debt was a charge.”

Under this rule, it follows that if the Westinghouse Company,
for the purpose of freeing the generator from the lien held there-
on by the electric company, should now pay off the lien, it would
be entitled to be subrogated to the rights of the electric company
against the cable company touching the debt due from the latter
company, and would thereby become entitled to demand the pay-
ment thereof, as a claim preferential to the mortgage debt, be-
cause the indebtedness was for the power furnished to operate
and run the cars over the line of railway owned by the cable com-
pany.

When the decree of foreclosure was entered, the hearing upon
the petitions of intervention now before the court was postponed
until a future day,—it being so provided in the decree,—with the
further eondition that $2,000 out of the sum realized from the sale
of the mortgaged property should be deposited in the registry of
the court, to be appropriated to the payment of the claims of the
named interveners in case any sum should be adjudged due either
of them, and to be superior in equity to the lien of the mortgage.
This sum is now in the registry of the court, and it is therefore
within the power of the court to prevent circuity of action by
making the proper order for the application of this fund. As
already indicated, the court holds that the Westinghouse Com-
pany holds the title to, and is entitled to the possession of, the
generator, as against the Sioux City Cable Company, and as against
the Manhattan Trust Company, the trustee in the mortgage seenring
the bondholders of the cable company. The electric company only
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claims a lien upon the generator, the title to which is in the West-
inghouse Company; and this lien is to secure a debt due the elec-
tric company from the cable company, which debt is of a character
entitling it to preference in payment over the mortgage creditors
of the cable company. If the Westinghouse Company should now
clear the title to the generator by paying the debt due from the
cable company to the electric company, thereby discharging the
lien on the generator, it would be entitled to be subrogated to the
right of the electric company, as against the cable company, and
thus become entitled to receive from the proceeds of the sale the
amount due the electric company for the power used to operate the
railway line, The rights of the parties are therefore protected by
ordering the payment of the sum due the electric company out of
the money in the registry of the court, thereby releasing and dis-
charging the lien on the generator, and ordering the delivery of the
generator to the Westinghouse Company. Decree accordingly.

ZIEGLER v. LAKRE ST, EL. R. CO.
(Circuit Court of Appeals, Seventh Circuit. October 5, 1896.)

1. EquiTy PLEADING—MULTIFARTOUSNESS.
A bill i8 properly dismissed, on demurrer, as multifarious, when it joins
separate and independent matters, so distinct from each other that they
are not the proper subjects of attack in one suit.

2, CORPORATIONS—SUIT BY STOCKHOLDER.

A stockholder cannot maintain a suit for a wrong to the corporate body
without showing either an effort to set the corporation in motion to redress
the wrong, an application to the directors to that end, or that such effort
or application would be useless; and a failure to seek action on the part
of the corporation itself cannot be excused by vague and general aver-
ments of complicity on the part of the directors in the wrongs complained
of. 69 Fed. 176, affirmed.

Appeal from the Circuit Court of the United States for the North-
ern District of Illinois.

8. P. Shope and T. 8. McClelland, for appellant.

Knight & Brown, Dupee, Judah & Willard, S. P. McConnell, and
John A. Rose, for appellee.

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis-
trict Judge.

WOODS, Circuit Judge. The bill in this case was brought by
William Ziegler against the Lake Street Elevated Railroad Com-
pany, its directors and other officers, and John J. Mitchell, to en-
join the carrying out of certain contracts, and to obtain a receiver
of the company named. The bill was afterwards amended, later
an amended and supplemental bill was filed, and still later amend-
ments were added whereby the Metropolitan West Side Elevated
Railroad Company and the Chicago and South Side Rapid-Transit
Railroad Company were made defendants. General and special
demurrers to the bill and amendments were filed, and on July 3,



