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1896. Neither the Northern Pacific Railroad Company, nor Andrew
F. Burleigh, receiver, joined in the appeal; nor were they, or either of
them, serveq with the citation. After the appeal was perfected in
this court, and after a motion bad been filed by the appellees to dis-
miss the same, the receiver, by his attorney, entered in this court his
appearance and consent to the appeal. On this state of the record,
the question is presented whether or not this court has jurisdiction
to entertain the appeal.
In the case of Owings v. Kincannon, 7 Pet. 399, a decree had been

entered in the court below, directing the defendants to release to the
complaiDllnt their right and title to certain real estate. A portion
only of the defendants appealed. The court said:
"Upon principle, it would seem reasonable that the whole cause ought to

be brought before the court, and that all the parties who are united in interest
ought to unite in the appeal."
And referring to the act of 1803 (2 Stat. 244), providing for appeals

in equity cases, the court said:
"The language'of the act whIch gIves the appeal appears to us to require
that It should be prosecuted by the same parties who would have been neces-
sary in a writ of error."
In Masterson v. Herndon, 10 Wall. 416, a bill of peace, and for the

conveyance of a pretended title to a tract of land, was filed against
one Maverick and one Herndon; and the decree was that complainant
have and recover from the said Maverick and the said Herndon the
said tract of land, and quieted the complainant's title to the same.
From this decree Herndon appealed, and, in his petition for appeal,
alleged that his co-defendant refused to prosecute the appeal with
him. In ordering the appeal dismissed in the supreme court, Mr.
Justice Miller said:
"In chancery cases, all the parties against whom a joint decree is rendered

must joIn in the appeal, or they will be dIsmIssed. There are two reasons for
thIs: (1) That the successful party may be at Uberty to proceed in the en-
forcement of hIs judgment or decree against the partIes who do not desIre
to have It reviewed; (2) that the appellate tribunal shall not be required to
decIde a second or thIrd time the same questIon, on the same record. * * *
We do not attach importance to the technical mode of proceeding called
'summons and severance.' We should have held this appeal good if it had ap-
peared In any way by the record that Maverick had been notified in writing
to appear, and that he had failed to appear, or, If appearing, had refused to
join. But the mere allegation of hIs refusal, in the petition of appellant,
does not prove this. We think there should be a written notice, and due
service, or the record should show his appearance and refusal, and that the
court on that ground granted an appeal to the party who prayed for It, as to
his own interest. Such a proceeding would remove the objections made to
permitting one to appeal without joining the other; that Is, it would enable
the court below to execute its decree so far as It could be executed on the
party who l'efused to join, and it would estop that party from bringing an-
other appeal for the same matter. The latter poInt is one to which this court
has always attached much importance, and it has strictly adhered to the rule
under which this case must be dismissed, and also to the general proposition
that no decree can be appealed from which is not final, in the sense of dis-
posIng of the whole matter In controversy, so far as it has been possible to
adhere to it wIthout hazarding the suhstantial rights of parties interested."
In Hardee v. Wilson, 146 U. S. 179, 13 Sup. ot. 39, Wilson. the com·

plainant, filed his bill against Minor and his wife and Hardee, alleg.
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ing that a conveyance of land made by the said Minor to himself f J;
trustee for his wife, and a certain other deed of the same lands subse-
quently made to Hardee, were without consideration, and that they
were made with the intention of putting said lands beyond reach of
creditors, of whom the complainant was one. A decree was entered
holding that the decree in favor of Minor and his wife was void, and
that the deed to Hardee was security only for a certain debt due him.
Hardee appealed, but his co-defendants did not join in the appeal, nor
were they made parties thereto. It was held that Minor and his
wife were necessary parties to the appeal, and the appeal was accord-
ingly dismissed.
In the case of Inglehart v. Stansbury, 151 U. S. 68, 14 Sup. Ct. 238,

Stansbury, who was the cestui que trust under a deed of real estate,
brought suit as complainant, against the trustee's heirs, arid against
certain others to whom a portion of the trust property had been set
apart, and sold and conveyed, in certain partition proceedings, which
were had before the complainant reached her majority. The result
of the suit was that the conveyance and partition were decreed to be
set aside. From this decree, appeal was taken by the trustee's heirs
only. The complainant moved to dismiss. In opposition to the
motion affidavits of the other defendants were filed in the appellate
court, to the effect that they had been advised by counsel that the ap-
peal of the trustee's heirs was for the benefit of all defendants, and
they said that the appeal was taken at the cost of the defendants.
The court, in dismissing the appeal, said:
"The real defendants, whose rights were affected by the decree appealed

from, were the parties claiming title under those proceedings, and they were
necessaryappellants from the decree setting aside those proceedings, and order-
ing the whole land to be conveyed to the plaintiff. • • • It is quite clear
that Inglehart's heirs could not appeal alone, without joining the other de-
fendants as appellants, or showing a valid excuse for not joining them.
This could only be shown by a summons and severance, or by some equivalent
proceeding, such as a request to the other defendants, and their refusal to
join in the appeal, or at least a notice to them to appear, and their failure to
do so; and this must be evident upon the record of the court appealed from,
in order to enable the party prevailing in that court to enforce his decree
against those who do not wish to have it reviewed, and to prevent him and
the appellate court from being vexed by successive appeals in the same mat-
ter."

In Sipperley v. Smith, 155 U. S. 86, 15 Sup. Ct. 15, it appears that
Sipperley & Co., consisting of A. F. Sipperley and H. S. Lee, made an
assignment of partnership property to one Ross in trust to pay credit-
ors in the order named: First, Gray and the Union Bank, in ful1;
second, Mrs. Sipperley, Mrs. Walling, and H. A. Lee, in full; third,
their remaining creditors. Suit was brought against Sipperley &
Co. by Smith, Connor & Co., who were creditors, and an attachment
was levied on the property upon the ground that it had been disposed
of to defraud creditors. Thereupon the preferred creditors filed an
intervening complaint, praying that they be paid as provided in the
assignment. The assignment was decreed to be void, and the com-
plaint of intervention was dismissed. An appeal was taken by Mrs.
Sipperley, :Ylrs. Walling, H. A. Lee, and the Union Bank. No applica-
tion for summons and severance as to M.•T. Gray was found in the
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record, nor any order permitting severance; nor was any application
made in the supreme court for a citation to H. S. Lee and Sipperley,
nor did they or Gray make appearance in that court. On this state
of the record, the appeal was dismissed on the authority of the cases
above referred to.
A case directly in point is Davis v. Trust Co., 152 U. S. 590, 14 Sup.

Ct. 695. The Mercantile Trust Company brought a foreclosure suit
against the Kanawha & Ohio Railway Company, and a receiver was
appointed, who took possession of the mortgaged property. An
amended bill was filed, making two other railway companies addi·
tional parties defendant. Thereafter, Erwin Davis, the holder of eel"
tain of the bonds secured by the mortgage which was being foreclosed,
intervened in the suit, and obtained an order that he be permitted to
be heard ,upon any and all of the proceedings therein, for the protec·
tion of his interests as bondholder and stockholder of the Kanawha
& Ohio Railway Company. A decree of foreclosure and sale was
entered, and thereafter Davis took an appeal to the supreme eourt.
The citation ran to the complainant and to each of the other defend-
ants, and was served on the complainant and on all of the defend-
ants except the Kanawha & Ohio Railway Company, the mortgagor.
No supersedeas bond was filed. The property was sold, and the sale
was confirmed, and from this order of confirmation Davis took a sec·
ond appeal; but the bond and citation ran only to the Mercantile
Trust Company. The from the order of sale was dismissed
because the mortgagor company was not made a party, nor were the
purchasers at the foreclosure sale. The appeal from the decree of
foreclosure was also dismissed. The court said:
"The mortgagor may be unwilling that the decree should be set aside, not-

withstanding irregularities in prior proceedings, for fear that on a subsequent
hearing a larger sum may be decreed against him. It is not necessary. in
any given case, to determine that his interests would or would not be pro-
moted by the setting aside of the decree. It is enough that in that matter fie
has a direct interest, and, because of this interest, common justice requires
that no change shall be made in the terms of that decree, nor shall it be set
aside, without him a chance to be heard in its defense."
Applying the doctrine of these decisions to the case before the

court, it is apparent that the Northern Pacific Railroad Company
was a necessary party to this appeal. It is true that the answer of
the Farmers' Loan & Trust Company to the intervention of the peti-
tioners alleges that the Northern Pacific Railroad Company is in-
solvent, and that its property is inadequate to meet the mortgage
liens; but this fact does not alter the rule, nor dispose of the rights
of the railroad company. The judgments have been established
against the railroad company, and it could not be heard to contest
its liability upon the same; but it hac the right to be heard upon the
question of the payment of the judgments in preference to the pay-
ment of the mortgage liens. Concerning that controversy, it is one of
the real parties in interest. By the law of Washington the judg-
ments bear interest at 8 per cent. per annum; and the order of the
court directing their payment by the receiver provided that he should
either pay the amounts due, or deposit with the clerk receiver's certifi·
cates for the respective amounts, bearing interest at 8 per cent. pel'
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annum until paid. The mortgages bear interest at 5 and 6 per cent.
The question of the disposition of the funds in the receiver's hands,
the payment of one lien, or class of liens, bearing one rate of interest;
to the exclusion or postponement of another class, bearing a dU'ferent
rate of interest, is one which affects the stlbstantial right of the rail-
road company, and upon which it is entitled to be heard. The motion
to dismiss must be allowed.

COLLINS v. STOTT et al.
(Circuit Court, D. Connecticut. October 2, 1896.)

No. 437.

1. REMOVAL OF CAUSES-TIME OF FILING PETITION-WAIVER.
Under the judiciary act, as construed by the supreme court, the petition

for removal must be filed as soon as defendant is required by the local
practice to make any defense; but this is a mere limitation of time, which
may be waived by failure of plaintiff to seasonably object.

2. SAME.
·Where a cause is removed after the time prescribed, but plaintiff, being

ignorant of the construction of the law, files an answer in the federal coUrt,
he may afterwards be permitted to withdraw it and file a motion .to re-
mand, where it appears that he had no purpose to speculate on his chances
in the state court, and has not unreasonably delayed to assert his right
after knowledge of the facts.

This was an action at law by W. W. Collins against F. H. StoH
and others, brought in the superior court of New London county,
and removed by petition ()f the defendants into the United States
circuit court for the district of Oonnecticut.
Brown & Perkins, for plaintiff
W. S. Allis, for defendants.

TOWNSEND, District Judge. Motion to remand. This action
at law was brought to the superior court of the county of New Lon-
don, in the state of Connecticut, by a writ returnable therein on the
first Tuesday of November, 1895. A petition for removal to this
court was filed on November 29, 1895, and was granted by the state
court, and the transcript was duly filed in this court. The plain-
tiff entered a general appearance here, and on September 1, 1896,
filed an answer to defendants' claim; and on September 7th, and
during the session at which defendants were by statute required to
file the transcript herein, the plaintiff filed his motion to remand.
The rules of practice of the state court provide that all pleas in
abatement in said court must be filed on or before the opening of
the court on the day following the return day of the writ, and that,
if a plea in abatement is not filed, the demurrer or answer must be
filed within 30 days from the return day. The federal statute re-
quires the petition for removal to be filed at or before the time when
the defendant is required by the local law or rule of court to an-
swer or plead to the declaration or complaint. That this provi-
sion means that the petition for removal must be filed as soon as
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the defendant is required to make any defense in the state court,
and that it was not seasonably filed in this case, is settled by the
decisions of the supreme court of the United States in Martin's
Adm'r Y. Railroad 00., 151 U. S. 673, 14 Sup. Ct. 533; Goldey v.
Morning News, 156 U. S. 518, 524, 15 Sup. Ct. 559. These decisions
have recently been applied in the construction of said rules of prac-
tice by the supreme court of Connecticut in Security Co. v. Pratt,
65 Conn. 161, 32 Atl. 396.
The defendants further claim, however, that the plaintiff, by fil-

ing an answer, and by' his delay, has waived his right to object on
the above ground. That the provision as to the time of filing the
petition is a mere rule of limitation, which may be waived by a failure
seasonably to object, is well settled. Ayers v. Watson, 113 U. S. 594,
597,5 Sup. Ct. 641; Tod v. Railroad Co., 12 C. C. A. 521, 65 Fed. 145.
It does not appear either that the plaintiff has taken any inconsistent
positions, to the prejudice of the defendants, or has speculated on
his chances in the state court by the trial of any issue therein,
or has unreasonably delayed to assert his rights after knowledge
the facts. But in Martin's Adm'r v. Railroad Co., supra, the supreme
court has pointed out the analogy between the direction as to the time
of removal, and the direction that a civil suit, within the original
jurisdiction of the circuit court of the United States, shall be brought
in a certain district. In the latter case the personal privilege is
waived by a plea to the merits. Railway Co. v. McBride, 141 U. S.
127, 11 Sup. Ct. 982; Railway Co. v. Cox, 145 U. S. 593, 12 Sup. ot.
905; Trust boo V. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286; Martin's
Adm'r v. Railroad Co., 151 U. S. 673, 14 Sup. Ct. 533. In the case at bar
the plaintiff was ignorant of the construction of said statute by the
supreme court. He has now asked leave to withdraw his answer.
In view of all the circumstances, the answer may be withdrawn,
and, if this is seasonably done, the motion to remand may be granted.

ALLMARK v. PLATTE S. S. CO. (Limited).
(Circuit Court, E. D. New York. November 2, 1896.)

1. REMOVAL OF CAUSES - EXTENSION OF TIME BY STIPULATION - NEW YORK
PRACTICE.
Under the practice of the supreme court of New York, it seems that the

time to answer may be extended by written stipulation, assented to by the
judge, though not entered as an order of court; and the removal of a
cause to a federal court is not too late if within the time fixed by sucb
stipulation.

2. SAME-ESTOPPEL.
Even If this were otberwise, under such circumstances the plaintiff

should not be heard to say, in the federal court, that time to answer bad ex-
pired.

'fhis was an action by John Allmark against the Platte Steamship
Oompany, Limited. The case was heard on a motion to remand to
the court, from which it had been removed.
Magner & Hughes, for plaintiff.
Owen & Sturges, for defendant.


