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1. GENERAL AVERAGE-PERSONAL LIABILITY.
Tbe owners of a cargo are liable on an implied promise for general average.

2. SAME. .
Where a master, in order to preserve his cargo, takes measures such

as a wise and prudent man would think most conducive to the benefit of
all concerned, he has a lien on the cargo for the expenses so incurred.

8. SAME-LIEN.
The lien for general average Is one recoWlized by the admiralty law, and

stands on the same footing as a maritime lien on cargo for the price of
its transportation.

4. SAME.
The lien may be preserved by a qualified or conditional disoharge of the cargo.

5. SAME.
Though, strictly, the right to payment of general average does not, per·

haps, always await a discharge of the cargo, yet no admiralty court wlll
enforce payment prior to an opportunity for an inspection of the cargo
by its owner for the purpose of determining its contributory value, so that,
practically, a prior discharge of the cargo is necessary to enable the owner
of the vessel to collect the amount due for general average.

8. SAME.
The owner of a vessel cannot ordinarily retain the cargo aboard for nonpay-

ment of freight, and thereupon charge demurrage arising from such detention.
'1'. BOND.

An average bond should be conditioned in the simplest terms to pay the
obligor's share of general average, and it Is improper to demand a bond re-
quiring more than this, or which would in any way prejudice the owner of
the cargo in denying liability, or in questioning the amount of it, or which would
close any of the methods which the law gives for determining the existence or
extent of liability.

B. SAME.
The cargo owner cannot insist that the bond shall provide for a post·

ponement of any suit against the sureties until the end of litigation with
the consignees.

Appeal from the District Court of the United States for the Dis-
trict of Massachusetts.
Eugene P. Carver (Edward E. Blodgett on brief), for appellants.
A. Nathan Williams, for appellees.
Before COLT and PUTNAM, Circuit Judges, and WEBB, District

Judge.

PUTNAM, Circuit Judge. There are only two substantial ques-
tions in this case. The others which have been presented so easily
sift out, when understood with reference to settled maritime usages
and fundamental principles of maritime law, that they do not re-
quire discussion by us. The court below allowed the schooner in-
volved in this controversy the equivalent of six days' demurrage on
a cargo of cypress lumber, transported from Appalachicola to Lynn,
the claim having arisen through detention of the cargo aboard the
schooner pending the improper refusal of its owners to sign a gen-
eral average bond. Freight, as usual, was payable on proper de
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livery of cargo. The charter party provided that tlie cargo should be
"received and delivered alongside, within reach of the vessel's
tackles." This fact it is necessary to note, because the charterers had
the privilege of discharging at Providence, Boston, or Lynn, and at
Lynn the vessel could only discharge into lighters, which was ac-
cording to the custom of that port. By the effect of the charter the
owners of the cargo were to furnish the lighters; and a discharge
into them, without lilome reservation, would undoubtedly have re-
leased all liens for freight and general average. The bill of lading
in no way departed from the charter party, but contained the usual
provision that Wellman, Hall & Co., who were named in the bilI of
lading as the consignees, and were in fact the owners of the cargo,
should pay freight "with primage and average accustomed." They
were the libelees against whom the owners of the schooner proceeded
for demurrage in the court below, and they are the appellants in the
record now before us.
Some controversy arises as to the meaning of the words "average

accustomed" in the bilI of lading, the owners of the schooner claim-
ing it has no reference to any sums due for general average. Hop-
kins, Port of Refuge, 164; Carv. Carr. by Sea (2d Ed.) 597; and Kay,
Shipm. (2d Ed.) 34.' They follow this up by claiming that they would
have been without remedy if they had delivered the cargo from their
vessel without first obtaining a general average bond. They are clear-
ly wrong in this proposition as a whole, because there can be no
question that the owners of the cargo, against whom tbis libel was
brought in the court below, would have been liable at common law, as
owners, on an implied promise, for the general average. This is so
well settled that it is not necessary to cite authorities in regard there-
to; but we refer to Sturgis v. Cary, 2 Curt. 382, 384, Fed. Cas. No. 13,-
573 (cited in RaIIi v. Troop, 157 U. S. 386,409, 15 Sup. Ct. 657); Mar-
wick v. Rogers, 163 Mass. 50, 39 N. E. 780 (especially to the cases
cited at page 52, 163 Mass., and page 781, 39 N. E.); and Carv. Carr.
by Sea (2d Ed.) 436. They also had a lien for their general average
charges, which would not have been lost by a qualified discharge,
promptly followed by legal proceedings if the amount due for aver-
age had not been promptly paid. That they had a lien of some sort
is recognized everywhere. Kay, Shipm. (2d Ed.) 199; Carv. Carr.
by Sea (2d Ed.) 434; and Abb. Shipp. (13th Ed.) 446. Indeed, Leg-
gett on Charter Parties, at page 531, lays down the broad rule, which
is undoubtedly correct, that, "where a master, in order to preserv:e
his cargo, takes measures such as a wise and prudent man would think
most conducive to the benefit of all concerned, he has a lien on it for
the expenses so incurred." This was doubted in Huth v. Lamport,
16 Q. B. Div. 442, but was held to be clear when the same case came
before the court of appeal (16 Q. B. Div. 735, 736); and it was also so
stated without hesitation in Svendsen v. Wallace, 10 App. Cas. 404,
409, 410. There is also no question that this lien has the advantages
of a lien at common law; but, as it arises strictly out of maritime
transactions, there is no reason why it should not also attach to itself
some of the privileges of a maritime lien. Bags of Linseed, 1 Black,
108, settled the law to that effect in this country on a basis from
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which there never has been any practical The opinion of
the court related directly to a question of freight. On page 112,
OWef Justice Taney says that the lien for freight "is analogous to
the lien given by the common law to the carrier on land." He is
careful· not to confound it with the latter. ·On page 113 he cites
Dupont v. Vance, 19 How. 162, 171, and, referring to the earlier case
of Outler v. Rae, 7 How. 729, he says:
"In the last-mentioned case, the court, speaking of the lien for gencml

average, and referring to the decision of Cutler v. Rae on that point, said:
'This admits the existence of a lien arising out of the admiralty law, but
puts it on the same footing as a maritime lien on cargo for the price of Its
tr8.lllsportatlon, which, as Is well known, Is waived by an authorized delivery
without insisting on payment.' "

This supports the proposition that the lien for general average is
one "arising out of the admiralty law," "on the same footing as a
maritime lien on cargo for the price of its transportation." But 1n
Bags of Linseed the court held, undoubtedly, that a lien for freight
is waived by an unqualified delivery of the cargo. This has been
ever since understood to be the law, based on a double proposition:
First,that by an unqualified delivery the owner of the vessel implied-
ly waives his lien; and, second, that there is a necessity, in the in-
terests of trade and of innocent purchasers, of relieving merchandise
from secret incumbrances. Yet, at this point, the character of the
lien for freight and of that for general average as having a mar-
itime nature, is made to appear by what thecWef justice says on
page 114. His language is limited to amounts due for freight; but,
having already put freight and general average on the same footing,
it was not necessary for him to continue to restate the parallel in
order to make it effectual. He says:
"But courts of admiralty, when carrying into execution maritime contracts

and liens, are not governed by the strict and technical rules of the common
law, and deal with them upon equitable principles, and with reference to the
usages and necesslties of trade. And it often happens that the necessities
and usages of trade require that the cargo shall pass into the hands of the
consignee before he pays the freight. It is the interest of the shipowner that
fuls vessel should discharge her cargo as speedily as possible afteT her arrival
at the port of delivery. And It would be a serious sacrifice of his Interests
if the ship was compelled, in order to preserve the lien, to remain day after
day with her cargo on board, waiting until the consignee found It convenient
to pay the freight, or until the lien could be enforced In a court of admiralty.
The consignee, too, in many instances, might desire to see the cargo unladen
before he paid the freight, In order to ascertain whether all of the goods
mentioned in the bill of lading were on board, and not damaged by the fault
of the ship. It is 'Ills duty, and not that of the shipowner, to provide a suit-
able and place on shore in which they may be stored: and several days
are often consumed in unloading and storing the cargo of a large merchant
vessel. And if the cargo cannot be unladen and placed in the warehouse of
the cO'llsignee, without waiving the lien, it would seriously embarrass the
ordinary operations and convenience of commerce, both as to the shipowner
and the merchant. It is true that such a delivery. without any condition or
qualification annexed, would be a waiver of the lien, because, as we have
already said, the lien is but an incident to the possession, with the right to
retltlin. But In cases of the kind above mentioned it Is frequently (perhaps
more usually) understood between the panties that transferring the goods from
the ship to the warehouse shall not be regarded as a waiver of the lien, and
toot the shipowner reserves the right to proceed in rem to enforce it, if the
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treight Is not patd. And If ,tt appears by the evidence that such an under-
standing did exist between the parties, before or at the time the cargo was
placed in the hands of the consignee, or if such an understanding is plainly
to be inferred from the established local usage of the port, a court of ad-
miralty will regard the transaction as a deposit of the goods, for the time,
in the warehouse, and not as an absolute delivery; and, on that ground, will
consider the shipowner as still constructively in possession, so far as to pre-
serve his lien and his remedy in rem."

The owners of the schooner urge strenuously Cutler v. Rae, ubi
supra, as demonstrating that they could not have retained their lien
on the cargo for general average without actually retaining the car-
go aboard their vessel. Some expressions in that case sustain that
proposition, and would also lead even to the extent of maintaining
that the subject matter is not one of admiralty jurisdiction; but the
substantial effect of the decision was merely to hold that a con-
signee, as such, is not liable in admiralty for general average merely
because he receives the cargo into his hands, and also that the lien is
lost by an unqualified delivery to him. Dupont v. Vance, 19 How.
171.
Cutler v. Rae was decided at the January term, 1849. The opin-

ion of the court was delivered by Chief Justice Taney, who also de-
livered the opinion in Bags of Linseed, decided at the December
term, 1861, 12 years afterwards. It is clear that he then took oc-
casion to reconsider Cutler v. Rae, if it needed reconsideration, and,
if it did not, to remove misapprehensions as to its effect; and since
Bags of Linseed, the law as stated therein has been practically ac-
quiesced in by the supreme court and the admiralty bar. Judge But-
ler, in National Underwriters v. Melchers, 45 Fed. 643, 645, 646, has
pointedly stated this latter fact, and also shown that the expressions
in Cutler v. Rae, relied on by the owners of the schooner in this
case, were neither argued nor presented, and were a surprise to the
profession.1 The courts ought no longer to consider themselves em-
barrassed by them, especially since Insurance Co. v. Dunham, 11
Wall. 1, establishing jurisdiction in admiralty over insurance poli-
cies, and thus wiping out all the inharmonious distinctions which
have crept into the English admiralty, and placing our admiralty
jurisprudence on a broad principle embracing everything properly of
a maritime nature. It is true that in England the liens for freight
and general average are still regarded as arising strictly at common
law, and, therefore, except as otherwise provided in the merchant
shipping acts, incapable of reservation in admiralty in the way point-
ed out in Bags of Linseed. Carv. Carr. by Sea (2d Ed.) 437; Leggett,
Charter Parties, 520. But the ancient maritime law established more
just rules. Abb. Shipp. (13th Ed.) 446; Goirand's French Code of
Commerce, arts. 305, 306. Therefore, although in Bags of Linseed
the observations which we have quoted as to the reservation of a
lien to a qualified extent were not strictly in point, because in that
case there had been an unconditional delivery of the cargo, yet the
long acquiescence to which we have referred, and the fact that the

1 'I.'hnt Judge Butler was in error, at least in part, in his statement, appea.ra
from the appendix to 8 How. 615. PU'I.'NAM, J.
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['ule there stated is in harmony with the ancient maritime law, give it
the force of authority. The nature of this qualified lien has been some-
what differently stated. Chief Justice Taney, as we have already
noted, said that it is analogous to the common-law lien. In The
Bird of Paradise, 5 Wall. 545, 555, Mr. Justice Clifford, speaking for
the court, said that it is regarded in the jurisprudence of the United
States as a maritime lien, although he added that it is not the same
as the privileged claim of the civil law, and stands on the sam()-
ground with the lien of the carrier on land, and is lost by an un-
conditional delivery. In The Eddy, 5 Wall. 481, 494, speaking again
in behalf of the court, he said:
This lien "is not 'the privileged claim' of the civil law, but it arises merely

from the right of the shipowner to retain the possession of the goods until
the freight is paid, and therefore it is logt by an unconditional delivery of the
goods to the consignee."
But in The Maggie Hammond, 9 Wall. 435, 450, he used the fol-

lowing language:
"Shipowners contract for the safe custody, due transport, and right de-

livery of the cargo, and for the performance of their contract the ship, her
apparel and furniture, are pledged in each particular case, and the llhipper,
consignee, or owner of the cargo contracts to pay the freight and charges,
and to the fulfillment of their contract the cargo Is pledged to the ship, and •
those obligations are reciprocal, and the maritime law creates reciprocal liens
for their enforcement."
In The Delaware, 14 Wall. 579,596, the same learned judge, speak-

ing in behalf of the court, said:
"Shipowners, as carriers of merchandise, contract for the safe custody, due

transport, and right delivery of the goods; and the shipper, consignee, or own-
er of the cargo contracts to pay the freight and charges; and by the mari-
time law, as expounded by the decisions of this court, the obligations of
the shipowner and the shipper are reciprocal; and it Is equally well settled
that the maritime law creates reciprocal liens for the enforcement of those
obligations, unless the lien is waived by some express stipUlation, or is dis-
placed by some inconsistent and irreconcilable provision In the charter party
or bill of lading."
The latest expression is that of Mr. Justice Gray, speaking in be-

half of the court, in Ralli v. Troop, already cited, 157 U. S., at page
400, 15 Sup. Ct. 662, as follows:
"After a voluntary sacrifice of part of the adventure, and a consequent

escape of the rest from imminent peril, the owner of the ship (or, in his ab-
sence, the master as his agent) has the duty of having an adjustment made
of the general average, and has a maritime lien on the Interests saved and
remaining in his possession for the amount due in contribution to the owner
of the ship; and the owner of goods sacrificed has a. correspon<?ing lien on
what is saved for the amount due to him."
We need not, however, pursue the matter further. We have said

enough to make it clear that the owners of the schooner not only had
a right of action against Wellman, Hall & Company, on an implied
promise at common law, but also a lien which, if properly reserved,
would have followed the goods. Therefore, we state it to be well set-
tlpd that they might have safely discharged the cargo into the lighter
of its owners, and have permitted it to have been landed on the wharf
of the latter, and yet have retained their lien for the general aver-

v.76F.no.5-37
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agejwhich lien the admiralty courts would have enfoJ;'ced, provided
the same· had been promptly prosecuted if not promptly paid. The
interests of commerce require that we should not leave· our views on
this proposition in doubt.
But there are other difficulties standing in the way of the owners

of the schooner on this part of the case. There can be no question
that, under this charter party and bill of lading, freight was due
only concurrently with the delivery of the cargo with an opportunity
to inspect it. There could be no delivery and inspection so long as
it aboard. With reference to the payment of general aver-
age, the owners of the schooner were, according to strict law, theo-
retically entitled to receive it in cash before surrendering their lien,
and were not holden to take security' for it; and the owners of the
cargo were likewise, by the same strict law, entitled theoretically to
pay in money instead of giving security. Although, according to
strict law, the right to payment of general average does not, perhaps,
always await a discharge of the cargo (Carv. Carr. by Sea, 426-428),
yet no admiralty court would enforce payment prior to an oppor-
tunity for its inspection by its owner for the purpose of determining
its contributory value. This, nevertheless, would not prevent the

• filing of a libel in season to make good the lien if it became nec-
essary. So that, practically, a prior discharge of the cargo is, in any
event, necessary to enable the owner of the vessel to collect the
amount due for general average. It was on this account well said,
referring to payments alike for freight and general average, in Abb.
Shipp. (13th Ed.) 446, as follows:
"The master. however, C1UlDot detain. the goods on board the ship until

these payments are made, as the merchant would then have no opportunity
of examining their condition."
Also, with reference to general average, it is expressly stated in

Lawn. Gen. Av. (4th Ed.) 329, that if the master "retains the goods
on board his ship he can claim no demurrage during the delay." All
the authorities, as well as the reason of the law and the necessities of
commerce, are to the same effect The same rule exists under the
civil law. Goirand's French Code of Commerce, arts. 305, 306, says:

captain cannot, as security for the freight, aetain the goods in his
ship; but he can require that the goods be deposited in the hands of a third
party, by legal authority, until complete payment."
This is limited by its letter to freight, but the same principle nee-

essarilyapplies to the amounts due for general average. We use the
citation broadly, because the author relies for his support on a de-
cision of the court of cassation, and not on the local code.
Therefore the owners of the schooner were bound to discharge the

cargo, even into the lighters of its owners, before they could enforce
actual payment of either freight or general average. The law is anx-
ious to protect and enforce the right of the owner of a vessel to his
freight, . and also that to the reimbursement of general average
charges and other charges; but it has never subordinated to such
matters the duty of the vessel to transport and discharge its cargo.
No view of the law, as applicable to this case, excused the owners of
the schooner from making prompt discharge of the cargo, if insisted
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on by its owners. Therefore it is apparent that, under the ordinary
rules of law, the owner of a vessel cannot detain the cargo aboard
for nonpayment of freight, and by parity of reasoning for nonpay-
ment of general average, and thereupon charge demurrage arising
from such detention. It is true that, under some peculiar circumstan-
ces, it would be absurd to hold that the master was bound to dis-
charge instanter, and therefore quasi demurrage for a reasonable time
might be allowable under such circumstances. Such allowances, how-
ever, would not be strictly in consequence of the detention of the
cargo aboard the vessel in order to secure a lien, but would arise,
according to the flexible methods of the maritime law, out of the
special and peculiar circumstances. In the case at bar, however,
lighters and other facilities for discharging the cargo were promptly
at hand, and the retention of the cargo aboard the vessel was strictly
on account of the question which arose about the average bond and
to enable the master to retain a common-law lien; and so it afforded,
for the reasons and according to the authorities we have cited, no
basis for damages in the way of demurrage.
But a complete disposition of the case requires us to come some-

what nearer to the facts. We have already observed that, in the
theory of the law, either party had the right to exact a cash settle-
ment of the general average, and neither was holden, on the one side
to give security, or on the other to accept it. Nevertheless, the al-
most universal practice is for the master, before delivering the goods,
to take an average bond, and for the owners of the cargo to give such
a bond. It is not necessary to enlarge on this. The reasons for it,
if any ODe deems them necessary to be stated, can be found in Kay,
Shipm. (2d Ed.) 201; Lown. Gen. Av. (4th Ed.) 336, 337; Ruth v.
Lamport (already cited) 16 Q. B. Div. 735, 736; and Svendsen v. Wal-
lace (already cited) 10 App. Cas. 404, 410. Indeed, the theoretical
remedy of a cash settlement is so impracticable that Lowndes states,
in substance, that something else is imperative. He says, indeed,
that some other reasonable arrangement therefor ''has to be come to."
The conditions are so urgent, and the practice of giving and accepting
security is so universal, that an admiralty court would look with dis-
favor, so far as in power to do so, on any owner, either of a
vessel or cargo, who refused to conform to it. In the 'Present case
neither party assumed so unreasonable a position, but each was will-
ing to give and an average agreement; and the whole difficulty
arose as to its details of form, if not of substance. The general con-
dition of the controversy was correctly stated by the appellants, to
the effect that the consignees refused to sign a bond in the form in
which it was presented to them, but expressed a willingness to sign
one provided certain clauses were stricken out and additional words
placed therein. The bond thus presented, with the words to which
they objected and those which they desired added, are shown in the
following copy of so much as we deem necessary to insert for this
purpose:
"Whereas, It being represented that the schooner Nellie .J. Crocker whereof

F. B. Sursall Is or lately was master, having on bo'ard a cargo of green
cypress, In which we are interested as owners, shippers or consignees, sailed
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from Appalachicola, Fla., on or about the thirtieth day of September, 1894,
bound for'Lynn, and in the course of her said voyage upon the 7th, 8th, 9th
-vi October encountered a hurrj.cane, during which the said schooner suffered
serious damage, and it became necessary for the interests of all concerned to
put into the port of Savannah as a port of refuge, from which port, to save
expense of discharging and repairs at Savannah, said schooner was towed
after temporary repairs to Lynn, her· port of destination, and that thereby
certain losses and expenses were incurred, and other and further losses and
expenses cQl1Requent thereon may yet be incurred, and that such losses and
expenses may be a charge, by way of gener:al average or otherwise, upon the
vessel, her freight and cargo, or either of them: Now, therefore, we, the sub-
scribers, owners, shippers, or consignees of such of the cargo of said vessel
as we have severally described and set opposite our respective signatures
hereto, in considemtion of the premises and of the delivery to us respectively
of such cargo, or so much thereof as may be saved, without retention pending
an adjustment of said loss,es and expenses, do heifeby, for ourselves, our re-
spective executors and administrators, severa1l3' and respectively, but not
jointly, nor the one for the other, covenant and agree to and with Morse &
Co., owners, or agents of the owners, of the said vessel, and with one an-
other, that the losses and expenses aforesaid, or so much thereof, as, upon
an adjustment of the same to be stated by Theodore W. Gore, according to
'the laws and usages of ·tIlis· port in similar cases, may be shown to be a
charge upon the said cargo, or upon any of the cargo of said vessel which
may be received by us, lilhall be paid by us, respectively, according to our
several and respective parts or shares thereof, unto the said )/lo1's8 & Co.
when such adjustment is completed and due notice given thereof (as made
in accord with agreement of parties or a decree of court of competent juris-
diction).
In dIe foregoihg copy the words to which the consignees objected

appear printed in italics, and those which they desired added appear
in the parenthesis at the close of the paper. No objections were made
to the instrument except as stated. As finally executed by agree-
ment between the parties, the words objected to were stricken out,
while those the consignees desired added do not appear.
The general rules of law applicable to the parties under these cir-

cumstances is well explained in Ruth v. Lamport (already cited) 16
Q. B. Div. 442, 735. The principles which underlie that case are so
clear, and the case itself is in all respects so entirely in harmony with
the reason and necessities of the law, that we do not deem it im-
portant to refer to it as an authority, or to search for other decisions
to support it. We use it as a convenient method of expressing the
rules which undoubtedly govern the case at bar. The most conven-
ient exposition of Ruth v. Lamport, which originated in the queen's
bench division and was affirmed in the court of appeal, is found in
Lown. Gen. Av. (4th Ed.) at page 336 et seq.; and, beyond referring
to this exposition, we will only state its substance briefly. First, it
was held that, inasmuch as the parties had waived their strict rights
with reference to immediate payment, and each party had impliedly
consented to conform to the usage by virtue of which an average bond
was to be given and taken, the owner of the vessel was, in the eyes
of the law, liable for refusing an average bond in a reasonable form,
and insisting that it should contain unreasonable conditions. The
court also refused to justify the form of bond demanded, although
it had been sanctioned by an extensive usage for a considerable num-
ber of years. The court further pointed out wherein the bond re-
quired was unreasonable; but we need not dwell on this, except to
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observe that the court approved the old London form, which was
conditioned in the simplest terms to pay the obligor's share of gen-
eral average when called upon, and that the result of the case shows
that anything which in substance demands more thau this, or which
would in any way prejudice the owner of the cargo in denying the
entire liability, or in questioning the amount of it if the liability
was established, or which would close any of the methods which the
law gives for ascertaining and determining the existence or extent
of liability, cannot receive the approval of the courts. On the other
hand, it is evident, reciprocally, that the master, on surrendering his
lien, is entitled to demand security of an effectual and of
such nature as will leave open, in his behalf, all legal methods of
determining any controversy which may arise, and of promptly en-
forcing whatever amount the result of such determination may show
he is entitled to. While, on the one hand, he cannot foreclose any
questions which the owner of the cargo is entitled to have deter-
mined, he, on the other, is not required to weaken his position sub-
stantially, or to surrender any methods of relief, or to delay it, ex-
cept so far as the same may be unavoidable in view of the fact that
he gives up his lien.
Applying these propositions to the positions of the parties itl. this

case, the legal effect of them is clear. The insistence in the bond
offered by the owners of the schooner on an adjustment by Mr. Theo-
dore W. Gore might have been held unreasonable, if objected to;
but it was not, and therefore it must be held to have been waived.
The recitals which it contained were practically the same as found
in the approved agreement set out in Svendsen v. Wallace (already
cited) at page 410, and it was free from the cumbersome and some-
what questionable features found in the old forms, of which exam-
ples are contained in some of the early text-books. It is true that
the grammatical connection leaves a possible doubt with reference to
the poiBt made by the cargo owners, that the portions which they
desired stricken out contained an implied admission of a liability
for general average on account of the towage bill; but that portion
was in the end stricken out, and nothing in the case shows that any
hesitancy would have arisen about it if the cargo owners had limited
their objections to it. On the other hand, the addition proposed by
the cargo owners postponed any suit against the sureties on the bond
until the end of litigation with the consignees, in the event the gen-
eral average was not adjusted by mutual agreement. This was
.fatal to the position occupied by the consignees at the time of the
controversy. So far from its being subsequently obviated by them,
their letter in the record to which we are referred by them, dated
November 19th, three days after the vessel reported herself ready to
discharge her cargo, and three or four days before the parties fin:aJly
agreed on the form of a bond, insisted on the same objectionable
feature. It nowhere appears that the consignees modified their posi-
tion in this particular until the day the matter was finally adjusted.
In view of these consideratioI1s, while we are of the opinion that the

Qwners of the schooner are not entitled to demurrage, or quasi cle-
murrage, pending the detention of the vessel with the cargo aboard,
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we are. milO clear that the consignees were at fault for not promptly
tendering a suitable general average agreement, free from all ob·
je.ctionable provisions. Under these circumstances, it is apparent
that the controversies before us would not have been here if either
party had proceeded reasonably in accordance with maritime law and
usages, and tllat neither party is entitled in the matter to the favor
of a court of admiralty.
The decree of the district court is reversed, and the case remanded

to that court, with directions to dismiss the libel, without costs for
either party, either in this court or in that.

BOTANY WORSTED MILLS v. KNOTT.
WINTER et a!. v. SAME.

(District Court, S. D. New York. October 15, 1896.)
CARGO DAMAGE- WOOL-SUGAR DRAINAGE FORWARD, BY CHANGE OF TRIM-

HAR'rER ACT-":MANAGEMENT OF THE SHIP"-ExEMPTION FOR NEGLIGENCE
UNDER FOREIGN LAW VOID.

of wool stowed at Pernambuco in the forward compartment of the steam-
ship P. P. was damaged by the forward drainage of wet sugar next aft,
caused by a change In the trim of the ship through changes in loading at
Para, a port of call. The bill of lading contained exceptions of damage
from stowage and negligence, and provided that the contract should be gov-
erned by the law of the flag (English). The defendant pleaded also exemp-
tion under the Harter Act (2 Supp. Rev. St. 81, § 3): Held (1) that it was
negligence as respects the general loading and stowage of cargo to permit
the ship, in the absence of forward scuppers or a tight bulkhead, to get
down by the head at Para, so that the wool would become damaged by
the sugar draining forward; (2) that this negligence was not "in the man-
agement of the vessel" within the meaning of the third section of the
Harter Act; but, being the merely incidental result of the loading and stow-
age of cargo at Para, fell within the first section of that act; and the
harmonious construction of that act requires that that section in a case
like this should prevail; (3) that the provisions of the bill of lading were
void under our law, British jurisdiction never having attached.

These were libels filed, respectively, by the Botany Worsted Mills,
and by Henry P. Winter and others, against James Knott, to re-
eover for damage to cargo shipped on board the Portuguese Prince,
which is owned by respondent.
George A. Black and W. Mynderse, for libellants.
Convers & Kirlin, for defendant.

BROWN, District Judge. 'The respondent, the owner of the Brit·
ish steamship Portuguese Prince, is sued in the above libels for
damages to two lots of wool in bales shipped on board at Pernam-
buco, arising from contact of the bales with sugar drainage upon the
voyage to New York, where she arrived on March 30, 1895.
The bales.of wool were stowed on end in the No.1 (forward)

compartment of the 'tween decks; and wet Pernambuco sugar,
from which there is always some drainage, was stowed on the
same deck, next aft of the wool, and separated from it by a tem-


