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fore they reached the persons addressed. It was held that there
was no variance, and the exception taken on the ground of a fatal
variance was overruled. Whatever doubts might otherwise be en-
tertained, I think that case requires me to overrule the present
motion as respects the last count in this indictment; and as the
transaction was a single transaction, the third count is sufficient
to sustain the verdict; and the motion is therefore overruled.

ROGERS v. AETNA. INS. CO.
SAME v. HOME INS, CO.
(District Court, 8. D. New York. November 5, 1898.)

1. MARINE INSURANCE—INTOXICATION.

Incompetency of the master is not established as a defense against a
claim of loss on a marine policy by proof of a single instance of more or
{ess; e(lintoxication, where previous good character and competency are estab-
1 .

2, TowEeRs PorLicY—DATE oF Loss—CoMPUTATION oF TIME.

On limitation of suit to one year from the date of the loss in an action
on a “Towers policy” insuring against liability to other vessels for negli-
gent collision, where the policy requires the establishment of the loss by
suit in behalf of the other vessel, the time does not begin to run until the
adjudication of liability for loss; to which 60 days required for submit-
ting proofs is added. The requirement that “suit be prosecuted” is satis-
fied by a joint suit in which the liability can be lawfully adjudged; and
this i8 not changed by the fact that the defendants require a severance;
nor should time be computed during which the common attorney of insur-
ers and insured is endeavoring to bring about a compromise of the claim
with the concurrent action of each.

These were suits in admiralty by Robert Rogers against the
Aetna Insurance Company and the Home Insurance Company upon
policies of marine insurance.

Hyland & Zabriskie and C. M. Hough, for libellant.
Stewart & Macklin, for respondents.

BROWN, District Judge. In February, 1891, policies were is-
sued by the above companies, covering what is known as “Tower’s
Liability” upon the harbor tugboat F. W. Devoe; that is, an agree-
ment to indemnify the owner against any loss arising out of any
accident caused by collision or stranding to any other vessel or ves-
sels, or their cargoes, for which the tug or its owners may be legally
liable. In June following, a yacht was run down by the tug and
destroyed, and two lives were lost in the accident. Upon claims to
damage being presented against the owner, he commenced proceed-
ings in admiralty for the limitation of his liability upon a petition
filed on June 30, 1891, wherein he denied any negligence on the part
of the Devoe, and claimed that if negligence was found, his liabil-
ity might be limited to the value of the tug. Answers were filed
to the petition, the cause was heard, and a final decree made finding
negligence in the tug, but without the privity of the owner, and di-
recting that his liability be limited. The amount of the respective
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claims was adjusted between the parties without further litigation,
and on the 29th of June, 1892, a final decree fixing the liabﬂmes‘
and directing distribution was entered. The tug had been pre-
viously sold under the order of the court for $4,025, and that amount
less the cost of the proceeding was distributed among the wvarious
claimants for damages through the collision, pursuant to the decree.

On the day following the collision, notice was given by the libel-
lant to the defendant companies. Soon afterwards he was referred
by the representatives of the Aetna Insurance Company to Carpen-
ter & Mosher, who had generally acted as counsel for both the de-
fendant companies in admiralty matters, and the limitation of lia-
bility proceedings were thenceforward conducted by them, with the
knowledge of the companies’ agents. In various conversations,
however, it would seem that the representatives of both companies
had expressed the opinion that nothing should be paid under these
policies, because they alleged that the accident was brought about
through the incompetency and drunkenness of the pilot who was in
charge of the tug at the time of the accident.

After the ascertainment of the amount of the loss and the order
of distribution on the 29th of June, 1892, Mr. Mosher, ag the evi-
dence indicates; had conversations from time to time with the repre-
sentatives of the defendant companies with a view to procuring pay-
ment to the libellant. The absence of the Vice President of the
Home Insurance Company in Europe seems to have prevented what
Mr. Mosher regarded as any final decision in the matter until the
return of the Vice President in the spring of 1893, when he must
have understood that further efforts at an adjustment were useless.
Carpenter & Mosher regarded themselves as acting for both parties
in the previous litigation, and therefore considered it improper for
them to assume the prosecution of any suit against the company
upon the policies. They accordingly gave the papers in the case to
the libellant on or about May 22, 1893. The libellant thereupon im-
mediately went to his present proctors, who as soon as possible
procured and served formal proofs of loss, on June 30, 1893. There-
upon the libellant was notified of the defendants’ positive refusal
to pay, and on July 7, 1893, a libel was consequently filed against
both companies. On October 28th, exceptions were filed to the
joinder of both defendants in one libel; and the exception being
sustained, the libellant was allowed to discontinue as to the Home
Insurance Company, and a separate libel against that company was
thereafter filed on November 17, 1893.

In the answers the defences set up are:

(1) The drunkenness and incompetency of the pilot in charge.

(2) That the suit was not commenced “within twelve months after
the loss.”

(3) That the loss arose through “want of ordinary care and skill.”

1. The terms of the present policy are the same as in the case
of Egbert v. Insurance Co., recently adjudged in this court (71 Fed.
739); and the construction applied there must be applied here, as
respects the “want of ordinary care and skill,” and the requirement
of a competent master and pilot. If the pilot was not a compe-
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tent person of “ordinary care and skill,” the defence should be sus-
tained under that clause of the policy.

The pilot in charge in this case had been duly licensed. That is
at least presumptive evidence of his competency. There is no evi-
dence in the case showing any want of general qualifications, or
that he was lacking in ordinary care and skill, except on this spe-
cific occasion. No complaints had ever before been made to the
owners in regard to him. It is not shown that he was addicted to
the use of liquor; his previous good habits are fully testified to.
The owner had no notice, or any reason to suppose, that the pilot
was not in every way qualified for his post. There was no want
of ordinary care and skill on the part of the owner in selecting him;
and there is no proof that he was not a man of ordinary judgment,
care and skill. These facts cover the full scope that can be given
to the clause as to “ordinary care and skill,” and the defence on this
head is not sustained.

2. The insurance in this case did not cover any direct damage to
the tug herself, but only such liability to other vessels or cargo as
the tug might be subjected to through collision or stranding. In
cases, therefore, where any dispute arises as to who is to blame for
the accident, it is impossible to determine whether there is any loss
at all until that question has been adjudicated, and the amount. of
the loss ascertained. These policies, moreover, expressly provided
that the company “shall not be liable unless the liability of the tug
for the loss or damage is determined by a suit at law, or otherwise as
the company may elect.” Another clause provides that all claims
under the policy shall be void “unless prosecuted within twelve
months from the date of the loss” TUnless, therefore, the company
elect to admit the fact of loss, a suit is necessary to settle that pre-
liminary question; and under these policies the “date of the loss” can
only be the date when the company admits the fact of loss, or when
it is judicially determined, which in this case was June 22, 1893, to
which, within the adjudications, is to be added 60 days for proofs of
loss, which would bring the suit against the Aetna Company within
the time limit. The joint suit against the Aetna and Home Compa-
nies, begun on July 9, 1893, though subject to legal exception, if the
defendants chose to avail themselves of the exception, was, in my
opinion, sufficient to satisfy the demands of the policies; for there-
by “the claim was prosecuted by suit” as required. The suit showed
the determination of the libellant to prosecute his claim, and this
answered all the reasonable purposes of the clause in question. The
exceptionable joinder was not harmful to either company; the suit
could have gone on without practical inconvenience to either com-
pany, and at a saving in costs, had no exception been taken to the
joinder. Imsurance Co. v. Boykin, 12 Wall. 433. The Home Com-
pany, however, excepted to the joinder as it had a right to do, and
the exception being technically valid, was allowed. Had this excep-
tion been taken promptly, the new libel would naturally have been
filed before the expiration of the 60 days. But though the first libel
was filed and process served on the Tth of July, the exception was not
served until the 28th of October, after the 60 days had expired. The
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libellant, within three days, moved to amend, which was brought to
a speedy hearing, and the new libel was filed against the Home In-
surance Company on the 21st of November, 1893. The warranty of
the policy is, I think, satisfied by the commencement and prosecution
of a suit in good faith against the company, The clause is'not a war-
ranty against any mistake in practice. In substance, the present
suit is a mere continuation of the former; and there is no substantial
reason for making any distinction as respects the liability of the two
companies,

Independently of the above considerations, however, the defendants
ought to be deemed estopped from computing any time against the
libellant during which negotiations were pending and expectations
of a compromise held out by the defendants. Steel v. Insurance Co.,
2 0. C. A. 463, 51 Fed. 715. I regard it as certain, both from Mr.
Carpenter’s testimony, and from other circumstances in proof, that
the proceedings for limitation of liability were regarded as prosccuted
in the interest of the insurance companies as well as of the libellant.
That suit tended directly to diminish the amount of the claim that
could be made under the policy. The agents of the Aetna Company
recommended the libellant to go to Carpenter & Mosher, and in that
proceeding I regard them, in fact, as representing both interests.
The decree in limitation of liability was for an amount considerably
less than the amount insured by the policies.

"The proofs on this subject are not complete, owing to the death of
Mr. Mosher, since these transactions. He had the principal manage-
ment of the business, and it was not until May, 1893, that he told Mr.
Rogers that suit would have to be commenced against the companies.
From Mr. Mosher’s known character for promptness, energy, and
faithfulness in the service of his clients, I cannot believe that a defi-
nite answer to Mr. Rogers’ repeated inquiries would have been so long
postponed had not the subject been kept until then under advisement
in the conferences between the representatives of the company and
Carpenter & Mosher as their counsel.

‘When it is determined, as I must find, under the proofs and the
proper construction of the policies, that the charges of incompetency
or drunkenness of the pilot are not sustained as a legal defence, there
is no longer any equity in the position taken by the companies. This
was originally their only suggestion of a defence; and their relations
to Carpenter & Mosher in all the proceedmgs seem to me to have been
such as to preclude them from ralsmg any question as to the lapse of
time.

The libellant is, therefore, entltled to decrees, with costs.
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WELLMAN et al. v. MORSE et al.
(Circuit Court of Appeals, First Circuit. September 15, 1896.)
No. 151.

1. GENBERAL AVERAGE—PERSONAL LIABILITY.

The owners of a cargo are liable on an implied promise for general average.

. SAME. ‘

Where a master, in order to preserve his cargo, takes measures such
as a wise and prudent man would think most conducive to the benefit of
all concerned, he has a lien on the cargo for the expenses s0 incurred.

B. SaME—L1EN.

The lien for general average is one recognized by the admiralty law, and
stands on the same footing as a maritime lien on cargo for the price of
its transportation.

. BaM=E.
The lien may be preserved by & qualified or conditional discharge of the cargo.
5. SamE.

Though, strictly, the right to payment of general average does not, per-
haps, always await a discharge of the cargo, yet no admiralty court will
enforce payment prior to an opportunity for an inspection of the cargo
by its owner for the purpose of determining its contributory value, so that,
practically, a prior discharge of the cargo is necessary to enable the owner
of the vessel to collect the amount due for general average.

8. SamE.

The owner of a vessel cannot ordinarily retain the cargo aboard for nonpay-

ment of freight, and thereupon charge demurrage arising from such detention.
7. BamE—BonbD.

An average bond should be conditioned in the simplest terms to pay the
obligor’s share of general average, and it is improper to demand a bond re-
quiring more than this, or which would in any way prejudice the owner of
the cargo in denying liability, or in questioning the amount of it, or which would
close any of the methods which the law gives for determining the existence or
extent of liability,

B, SAME.

The cargo owner cannot insist that the bond shall provide for a post-
ponement of any suit against the sureties until the end of litigation with
the consignees. '

Appeal from the District Court of the United States for the Dis-
trict of Massachusetts.

Eugene P. Carver (Edward E. Blodgett on brief), for appellants.
A, Nathan Williams, for appellees.

Before COLT and PUTNAM, Circuit Judges, and WEBB, District
Judge.
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PUTNAM, Circuit Judge. There are only two substantial ques-
tions in this case. The others which have been presented so easily
sift out, when understood with reference to settled maritime usages
and fundamental principles of maritime law, that they do not re-
quire discussion by us. The court below allowed the schooner in-
volved in this controversy the equivalent of six days’ demurrage on
a cargo of cypress lumber, transported from Appalachicola to Lynn,
the claim having arisen through detention of the cargo aboard the
schooner pending the improper refusal of its owners to sign a gen-
eral average bond. Freight, as usual, was payable on proper de



