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UNITED STATES v. RALL.
(District Court, S. D. New YOJ;k. November 11, 1896.)

CRIMINAL LJ\.w-rnDICTMENT-EMBEZZLING LETTERS-SEC. 5467. REV. ST.-CON"
VEYANCE BY MAIL-VARIANCE-WHEN IMMATERIAL.
On an Indictment against the defendant, who was employed as a clerk

in a branch post office, for embezzling a mailed letter and its contents,
each of the three counts averred that the letter was "intended to be de-
livered by a letter carrier." The first two counts were under the first
branch of section 5467, of the Revised Statutes; the third count was under
the last clause of that section. 'fhe evidence showed that the letter was a
decoy letter addressed to a fictitious person at a fictitious place of de-
livery, and was not Intended or expected to be delivered as addressed;
but that It was Intended to be handled and forwarded by the defendant
In accordance with his usual duties in the post office: Held: (1) That this
was sufficient to show an Intended "conveyance by mail" so as to be
within the jurisdiction of the postal authorities, but that in the absence
of any other averment on that point In the two first counts than that the
letter was "intended to be delivered by a letter carrier," the latter aver-
ment was material and must be proved as laid; and this averment being
disproved by·the evidence, the verdict could not stand upon those counts;
(2) that in the third count, under the last clause of section 5467, this aver-
ment was not material, and being no ingredient in the offense, nor matter
of Identification of the letter, this averment should be treated as surplus-
age, and the verdict stand on the third count.

This was an indictment against William R. Hall for embezzling
a letter from the mails. The case was heard on a motion in
arrest of judgment and for a new trial.
Wallace Macfarlane, U. S. Dist. Atty., and Jason Hinman, Asst.

U. S. Atty.
James R. Angel and Arthur C. Butts, for defendant.

BROWN, District Judge. A motion is made in arrest of judg-
ment and for a new trial after a verdict of guilty found upon trial
of the defendant on an indictment containing three counts, under
section 5467 of the Revised Statutes, for embezzling a letter from
the mail and stealing its contents.
The evidence showed that the Government detectives prepared a

special delivery letter designed as a test or decoy letter, contain-
ing marked bills, and delivered it bearing a special delivery stamp
to the night' clerk in charge of Branch Station F, of the Post
Office in this City. The defendant was not a letter-carrier, but a
clerk employed at that office, whose duty it was to take charge of
special df'livery letters, enter them in a book kept for that pur-
pose, and then place them in course of transmission. The letter
in question was addressed to Mrs. Susan Metcalf, a fictitious per-
son, at 346 E. 24th Street, New York City, a fictitious number.
The letter was placed by the night clerk with other letters upon
the table where such letters were usually placed, and the defend-
ant entering the office not long after, took this letter, along with
the others on the same table, removed them to his desk, and prop-
erly entered the other letters, but did not enter this letter. On
leaving the office not long after, the omission to enter the letter
having been observed, he was arrested, and the money contents of
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the letter, marked and identified by the officers, were found upon
his person. The officers testified upon cross-examination that the
address was a fictitious one; that the letter was designed as a test
letter, and that they "did not intend that the letter should be de-
livered to Mrs. Susan Metcalf, or to that address," and that "it
could not be delivered to that person at that address."
1. The first two counts of the indictment are under the first part

of section 5467, and after describing the letter, they aver that the
letter had been intrusted to the defendant and had come into his
possession in his capacity as clerk employed in the postal servIce.
and by virtue of his office and employment, and that "the letter wale'
intended to be delivered by a letter-carrier." The third count was
based upon the last clause of section 5467, and averred that the
defendant feloniously stole the contents of said letter (describing
it), and that the letter "was intended to be delivered by a letter
carrier and had not been delivered to the party to whom the same
was directed." In neither of the counts is there any other aver-
ment with regard to any intended conveyance of the letter by mail.
At the close of the Government's case, the counsel for the prisoner
moved that a verdict of acquittal be entered on the ground that the
offense was not proved as laid in the indictment. The motion was
denied, with leave to renew in case of a verdict of guilty, by mo
tion in arrest of judgment, and for a new trial.
If it was essential for the Government to prove that the letter

in question "was intended to be delivered by a letter carrier" in
order to entitle it to a conviction on one of the three counts, the
motion should be granted; both because there was not sufficient.
evidence to support that averment, and because the case was sub
mitted to the jury without proper instructions on that subject, pro-
vided a finding of the jury on that point was material. There is
certainly grave doubt upon the evidence whether the letter was
in any event designed to leave Station F; that is, whether it WilS
not intended to be intercepted before it left Station F or came into
the hands of any letter-carrier had it been properly entered by the
defendant in the book of special deliveries. In the two counts un-
der the first part of section 5467, it is necessary, as held in the
Supreme Court in the case of Goode v. U. S., 159 U. S. 665, 668,
16 Sup. Ct. 136, 137, to aver that the letter was intended (a) to
be conveyed by mail; or (b) carried or delivered by any mail car-
rier, letter carrier, or other person, and so on; or (c) forwarded
through or delivered from any post office or branch post office, etc.
If some one of these circumstances be necessary to be averred, then
there must be either direct or circumstantial evidence from which
the jury can find or rightly infer this intent, except in so far as
the necessary evidence is supplied by the following section. Sec-
tion 5468 declares that a deposit in the post office or branch post
office is evidence that the letter was "intended to be conveyed by
mail." It does not, however, declare that this shall be evidence
that it was to be delivered by a letter carrier or forwarded, etc.
Evidently it could not do so; for thousands of letters are deposited
for delivery to the persons addressed who have boxes rented to
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them in the same post office building, in which cases there is no
delivery by letter carrier, and no forwarding, and none is intended.
In all such cases there is, however, a "conveyance by mail," a con·
dition sufficiently satisfied by any handling of a deposited letter
by the postal authorities, or any use of any part of the machinery
of the Post Office, in putting the letter in course of transmission,
though the letter may not go out of the building, or out of the
room in which it is deposited.
This indictment, however, is not framed upon the "conveying"

clause of section 5467, but upon the averment that the letter was
"intended to be delivered by a letter-carrier." As the Government
chose this as one of the several necessary averments in the first
two counts, drawn upon the first part of section 5467, I think it
is bound by the particular clause on which those indictments are
drawn, and that the verdict can not stand upon those counts.
2. The last clause of section 5467, upon which the third count is

framed, does not require either of the above named averments.
That clause declares that "any such person" (that is, any such
post-office employe), "who shall steal any of the things aforesaid"
(that is, the contents) "out of any letter" (not any such letter), "pack-
age, 'bag, or mail of letters, which shall have come into his posses-
sion, either in the regular course of his official duties, or in any
other manner Whatever, and provided the same shall not have been
delivered to the party to whom it is directed," shall be punishable,
etc.
No doubt the letter referred to must be one intended to be "con-

veyed by mail" within the sense of those words, as above defined
(U. S. v. Wight, 38 Fed. 106, 108); and such was the intent in this
case; for the letter deposited was intended to come, as it did
come, officially into the hands of the defendant, and to be put in
course of transmission, according to its address. To that extent
the evidence clearly goes; and no averments beyond that are nec-
essary, except such as the indictment contains. The averment of
the third count that this letter was "intended to be delivered by a
letter carrier," is surplusage. Such an intent is not one of the in-
gredients or conditions of the statutory offense. It has no bearing
on the defendant's acts; and it has no more connection with the
offence described, than any other private intention, or private mo-
tive of the writer of the letter could have had. It seems to me,
therefore, to be immaterial, and surplusage. In some cases un·
necessary averments in regard to the description of the article
stolen have been held to constitute a fatal variance when the proof
contradicted the particulars averred; because the particular de-
scription was' a part of the identity of the article. 1 do not think
the averment in the present case can fairly be said to be of that
character. In the case of Montgomery v. U. S., 162 U. S. 410, 16 Sup.
Ct. 797, the indictments were very similar; in the third count the
averment was that the letter was "to be conveyed by mail, and to be
delivered to the persons addressed." The proofs showed that it was
the intention of the Government officers who deposited the letters
to withdraw them from the mails in case they were not stolen be-



ROGERS V. AETNA INS. CO. 569

tore they reached the persons addressed. It was held that there
was no variance, and the exception taken on the ground of a fatal
variance was overruled. Whatever doubts might otherwise be en-
tertained, I think that case requires me to overrule the present
motion as respects the last count in this indictment; and as the
transaction was a single transaction, the third count is sufficient
to sustain the verdict; and the motion is therefore overruled.

ROGERS T. AETNA INS. CO.
SAME v. HOME INS. CO.

(District Court, S. D. New York. November 5, 1896.)
L MARINE INSURANOE-INTOXICATION.

Incompetency of the master is not established as a defense against a
claim of loss on a marine policy by proof of a single instance of more or
less intoxication, where previous good character and competency are estab-
lished.

2. TOWERS POUOV-DATE OF LOSS-COMPUTATION OF TIME.
On limitation of suit to one year from the date of the loss in an action

on a "Towers policy" insuring against liability to other vessels for negli-
gent colllsion, where the policy requires the establishment of the loss by
suit in behalf of the other vessel, the time does not begin to run until the
adjudication of liability for loss; to which 60 days required for submit-
ting proofs is added. The requirement that "suit be prosecuted" is satis-
fied by a joint suit in which the liability can be laWfully adjudged; and
this is not changed by the fact that the defendants require a severance;
nor should time be computed during which the common attorney of insur-
ers and insured is endeavoring to bring about a compromise of the claIm
with the concurrent action of each.

These were suits in admiralty by Robert Rogers against the
Aetna Insurance Oompany and the Home Insurance Company upon
policies of marine insurance.
Hyland & Zabriskie and O. M. Hough, for libellant.
Stewart &Macklin, for respondents.

BROWN, District Judge. In February, 1891, policiee were is-
sued by the above companies, covering what is known as "Tower's
Liability" upon the harbor tugboat F. W. Devoe; that is, an agree-
ment to indemnify the owner against any loss arising out of any
accident caused by collision or stranding to any other vessel or ves-
sels, or their cargoes, for which the tug or its owners may be legally
liable. In June following, a yacht was run down by the tug Dnd
destroyed, and two lives were lost in the accident. Upon claims to
damage being presented ag,ainst the owner, he oommenced 'Proceed-
ings in admiralty for the limitation of his liability upon a petition
filed on June 30, 1891, wherein he denied any negligence on the part
of the Devoe, and claimed that if negligence was found, his liabil-
ity might be limited to the value of the tug. Answers were filed
to the petition, the cause was heard, and a final decree made finding
negligence in the tug, but without the privity of the owner, and di-
recting that his liability be limited. The amount of the resp'lctivQ


