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act, therefore, does not repeal the former by necessary Implication.
Railroap 00. v. Harmon's Adm'r, 147 U. S. 57'1, 13 Sup. Ot.557.
There is one case in the South Oarolina Reports which bears on

this question,-Kirk's Adm'rs v. Richbourg's Ex'r, 2 Hill (S. 0.)
351. This is the whole report of the case:
"Under the acts ot 1815 (pages 34 and 45), providIng tor the collection or

'nterest on judgments in all cases where the orIgInal cause of action bears
mterest, Interest shall be collected on· that; but, if an appeal shall be taken
Qild dismIssed or withdrawn, Interest shall be allowed, not merely on the
.orIginal cause ot action, but on the entire judgment, made up of principal, in·
terest, and costs; or, if the original cause of action shall not bear interest,
st1ll interest shall be allowed on the entire judgment."
It will be noted that the reason for the charge of interest on the

judgment in this case is an appeal dismissed or abandoned, and that
it operates as a penalty pro falso clamore. This being so, it can·
not apply to any cases in this court. Section 1010, Rev. St. U. S.,
and Sup. Ot. Rule 23, subd. 2 (3 Sup. Ot. xiiL), provide that, in
cases before the appellate court deserving this judicial condemna·
tion, the court can affix a percentage of damages. This takes the
place of any state legislation or practice. As the case at bar has
been to the appellate court, and comes back without any such action,
this court cannot impose any penalty, or adopt the course pursued
by the state court. The defendant is not entitled to interest on his
judgment for costs.

TEXAS & P. RY. CO. V. REEDER.
(Circuit Court of Appeals, Fifth Circuit. August 4, 1896.'

No. 484-
1. ASSIGNMENT OIl' ERROR-WAIVER.

An assignment of error Is waived by the fallm'e of plalntUr In error to
refer to it in his brief.

J. LIVE-STOCK TRANSPORTATION-INJURY TO PERSON IN CHARGE.
In an action for InjurJes to one In charge of live stock during transportation,

the contract for which provided that such person should remain In the caboose
car while the train was in motion, It is proper to refuse a peremptory instruc·
. tion based on the theory that he was bound to remain In the caboose whether
or not the train was In motion.

In Error to the Oircuit Court of the United States for the East·
ern District of Texas.
The language of the brief of plaintiff in error on page 3, to which

reference is made in the opinion, was: "The following are the er·
rors assigned and urged: Second assigned error," etc.; no ref·
erence to the first assigned error being made.
On January 28, 1895, Alexander Reeder instituted this suit in the district

court of Marion county, Tex., against the '£exas & Pacific Railway Company.
The petition alleged as follows: "That the defendant Is a corporation engaged
In t.1.le transportation of passengers, goods, and property, including llve stock,
fiB a common carrier of same, on its certain railroad, owned and operated by
defendant, a portion of which extends from Texarkana, Texas, to Longview,
Texas; and defendant was so engaged in the operation of said railroad and
portion of same above referred to, as such common carrier, on, to Wit, the 22d
day .of October, 181.H, when the injury to plaintiir herein complained of 00
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()Urred." "The plaintiff, having a few days before started from scottsville,
Kansas, for Houston, 'l'exas, with a car load of horses and cows, reached
'reX'arkana, Texas, with the same in safety and in good condition, reasonable
care having up to that time been exercised by the empl03'es of the various
railroads over which said car had been transported to that point. That at said
point the car containing said horses and cows was taken in charge by the
defendant. for the purpose of transporting same over defendant's said line
of railroad from Texarkana to Longview; and that plaintiff, in accordance
with the custom theretofore pursued by him, it being the usual and customary
manner under the circumstances, continued to remain with gaid horses and
cows in the car occupied by them while the same was being transported from
Texarkll,na to LongView, with the knowledge and consent of defendant."
"That the engineer and employ(is of who were operating said
train of which said car formed a part, failed to exercise reasonable care and
diligence in the handling of said train after it left Texarkana, Texas, and
did on many occasions before the same reached Longview subject the cars
in which the plaintiff was riding, with said horses and cows as aforesaid, to
jerks and jolts and shocks, and of great and unnecessa,ry violence, whereby
said stock in plaintiff's charge were repeatedly thrown from their feet upon the
floor of the car in which they were being transported; and defendant's sald
employes did persist in such reckless and unnecessary violence in the opera-
tion of said train notwithstanding that they were aware of plaintiff being in
said car with said horses and cows, and notwithstanding his repeated protest
against such unnecessary violence on the part of said employes, and notwith-
standing his repeated requests to them to exercise greater care. That on one
occasion, and just before said train reached Longview, the car in which plain-
tiff was riding as aforesaid was so violently jerked as to cause all or nearly
all of said horses and cows in said car to be thrown from their feet upon the
floor of same; and that, while plaintiff was engaged in trying to get them
upon their feet again, said car was subjected to another jolt and jar of ex-
traordinary severity, and of a far more violent character than any which had
preceded it, the Same having been caused by the engineer in charge of said
train starting or stopping or moving the same, or a portion of same, with un-
necessary abruptness and violence. That, when last-mentioned jolt occurred,
plaintiff was standing with his feet securely braced, for the purpose of guard-
ing agaiIlllt any sudden movement of the car, but that the jolt last referred
to was one of extraordinary severity; and, when it occurred, plaintiff grasped
an iron bar or hand hold fastened to the car, and was swung around upon
the same with such force and violence as to tear his right arm from the
socket, and to dislocate the same, and to inflict upon him bodily injuries
otherwise of a most serious and permanent character, notWithstanding the
precaution taken by plaintiff to prevent his being thrown from his feet,
whereby he was injured in person as aforesaid, without fault or negligence
on his part, but through and on account of the negligence and carelessness of
the defendant company, its agents and employes, as aforesaid." "And plain-
tiff alleges that, when said accident occurred, he was riding in said car on a
<kover's pass, with the knOWledge, acquiescence, and consent of defendant
as aforesaid, and for which defendant had received a valuable consideration."
"The plaintiff's arm has been aLmost entirely.rendered useless by reason of
said accident, and plaintift"s capacity to earn a living has been greatly im-
paired on account thereof, and that he has been SUbjected to great physical
pain and suffering and mental anguish on account thereof, to his damage
in the sum of ten thousand dollars."
The cause was removed to the United States circuit court for the Eastern

district of Texas. The Texas & Pacific Railway Company answered by gen-
eral demurrer and general denial, and specially pleaded that, if Reeder was
injured as alleged, it was on account of his own contributory negligence in
riding in a stock car with the stOCk, instead of rIding in the caboose, and in
trying to lift up some of his cattle which were down in the stock car. while
the car was in motion. The railway company further pleaded that Reeder
assumed the risk of riding in the stock car instead of in the caboose, and that,
under the rules of the railway company, Reeder was required to ride in the
caboose; that he was notified and advised by the operatives and condnctor
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of said train of said rUles; and that he refused to ride In the caboose, and
got In the stock car, with his stock, of his own volition, and over the protest
of the railway company; and that,.if Reeder had ridden in the caboose, he
would not have been hurt. "live-stock contract" under which Reeder and
his stock were being transported imposed upon Reeder the risk and expense
of feeding and otherwise caring for the stock; and the contract provided that
the person In charge of the live stock should remain in the caboose car at-
tached to the train, while the same was in motion.
On the trial before the jUdge and a jury, there was a conflict of evidence.

The trial jUdge charged the jury, inter alia, as follOWS: "If you believe from
the evidence that the plaintiff. Alexander Reeder, was riding in the stock car
in which his horses and cattIe and goods were being transported over the
defendant's road; and that while -the train was stationary, his cattIe being
down, and needed his attention, he at the time, in a prudent and careful man-
ner, attempted or did give the horses and cattIe the attention or assistance
which they needed; and that the plaintiff was injured at that time by a sud-
den and unusual hard jerk or jolt or bumping of the cars in which he was
riding, through and by the negligence of the defendant company or its oper-
atives,-You will find for the plaintiff, and assess actual damages as herein-
after instructed. If, however, you believe from the evidence that at the
time the plaintiff was hurt, that the train upon which he was riding was in
motion, at the time he was giving the horses and cattIe the assistance which
they needed,' the plaintiff would not be entitled to recover, and you will find
for the defendant." The jury returned a verdict in favor of Reeder for
$1.500.
The assignments of error are as follows: "(1) The court erred in allowing

the deposition of the plaintiff, Alexander Reeder, to be read in evidence over
the objection of the defendant, because the plaintiff was present in court at
the time, and afterwards testified in person. (2) court erred in refusing
to charge the jury as requested by the defendant, as follows: 'Upon the law
and the facfs in this case, the plaintiff cannot recover, and you are instructed
to return a verdict for the defendant,'-because the plaintiff assumed the risk,
and by riding in the stock car instead of the caboose, which he was invited
to ride in, and which was prepared for his transportation, and in which he
would not have been hurt, was guilty of contributory negligence, and, upon
all the evidence, he was not entitled to recover. (3) The court erred in its
main charge to the jury, llS follows: 'If you believe from the evidence that
the plaintiff, Alexander Reeder, was riding in tbe stock car in which his
horses and cattle and goods were being transported over the defendant's
road, and that while the train was stationary, his cattle being down, and
needed his attention, he at that time, in a prudent and careful manner, at-
tempted or did give the horses and cattle the attention or assistance which
they needed, and that the plaintiff was injured at that time by a sudden and
unusual hard jerk or jolt or bumping of the car in which he was riding,
through and by the negligence of the defendant company or its operatives,
you will find for plaintiff,'-because it was not qualified by the doctrine of
assumed risk and contributory negligence of tIle plaintiff in riding in the stock
car instead of the caboose, which was a safer position, and where he would
not have been hurt. (4) court erred in refusing to give special charge
No.2, requested by the defendant, as follows: . 'If you find from the evidence·
that the plaintiff would not have been hurt if he had ridden in the caboose
instead of the stock car, you will find for the defendant,'-because the ca-
boose was the proper car for the plaintiff to ride in, and where he was invited
to ride by the operatives of the defendant, and where his drover's pass re-
qnired him to ride, and where he would not have been hurt if he had done so.
(5) The court erred in refusing to give the third special charge requested by
the defendant, as follows: 'If you find from the evidence that the plaintiff,
Alexander Reeder, rode ·in the stock car with his cattle and goods, and that a
caboose was attached to said train, and the conductor or operatives of said
train invited the plaintiff to ride in said caboose, and that the caboose was a
safer place to ride in than the stock car, you wiIi find for the defendant com-
pany,'-bpcause if the plaintiff voluntarily or for his own convenience rode
In thl'! stock car, when a caboose was provided for him, he thereby contributed
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to his own Injury, and assumed all risk, In taking the more dangerous posltlon
In the stock car, which was proved by the uncontroverted evidence in the
case. (6) The court erred in refusing to give the fourth special charge as re-
quested by the defendant, as follows: 'If you find from the evidence that the
caboose was a safer place to ride in than the stock car, and the plaintiff knew
It, or could have known It by the use of ordinary diligence, the plaintiff cannot
recover, and you will find for defendant company,'-because It was established
by the undisputed evidence that the caboose was a safer place, and the plain-
titr was requested by the operatives to ride in the caboose, and he was guilty
of contributory negligence by riding in the stock car."
T. J. Freeman, for plaintiff in error.
Pressley K. Ewing and L. S. Schluter, for defendant in error.
Before McCORMICK, Circuit Judge, and SPEER and PAR-

LANGE, District Judges.

PARLANGE, District Judge (after stating the case as above),
I take it to be clear that plaintiff in error has abandoned the as-
signment of error No. 1. The language of the brief for plaintiff
in error (page 3) can have no other meaning. See American Fibre
Chamois Co. v. Buckskin Fibre Co., 18 C. C. A. 662, 72 Fed. 508.
Assignment of error No.2, which addresses itself to the refusal

of the trial judge to direct a verdict in favor of the railway com-
pany, is without force. The reason given for asking a peremptory
instruction shows that the request was based upon the erroneous
theory that Reeder was bound to remain constantly in the ca,boose,
without regard to the fact whether the train was in motion or not.
H is, of course, evident that, if Reeder had ridden in the caboose
during the whole trip, the particular accident which befell him
would not have happened; but, under the contract, he had the
right to care for his stock, and the only restriction which the com-
pany placed upon his actions in that respect was that he should
not attend to the stock while the train was in motion. This case
was clearly not one in which it would have been proper for the
trial judge to have directed a verdict. There was a conflict of evi-
dence, and sufficient testimony, if believed by the jury, to sustain a
verdict in favor of Reeder. The credibility of witnesses is matter
for the jury,
All the other assignments of error are, in the same manner as

assignment of error No.2, open to the fatal objection that they
assume that Reeder had no right to leave the whereas,
if the car was stationary, and his cattle needed attenth:D, and he
proceeded to care for them in a prudent manner, and he was then
injured by the fault of the railway company, there is nothing in the
law or in the contract to prevent him from recovering.
The charge of the trial judge stated the issues and the law fairly

and clearly. The que.stion of fact was left to the jury, as it should
have been. There -is no error in the case, and, for the foregoing
reasons, I concur in the jUdgment of the court affirming the judg-
ment of the lower court.
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DONALD v. SCOTT.
Ex parte GONZALES.

(Circuit Court, D. South Carolina. December 2, 1895.)
1. INTOXICATING LIQUORS-SOUTH CAROLINA DISPENSARY LAW.

, Section 21 of the South Carolina dispensary law, providing for the crim-
.inal punishment of anyone who, by himself or with others, keeps a club
or other place where liquors are received or kept for use, barter, or sale
as a beverage, has no application to a social club, some of whose members,
individUally, keep at the club house liquors for their own personal use.

2. SAME-VIOLATION OF INJUNCTION-PEACE OFFICERS.
Where constables, going to make an illegal seizure ot liquors, in pre-

tended execution of the South Carolina dispensary law, and in violation
of an Injunction, were accompanied by municipal police officers, who acted
merely as peace officers, without taking any part in the seizure, held, that
such police officers were not gUilty of any violation of the Injunction.

3. SAME.
Where a chief dispenser, under the South Carolina dispensary law, in

the discharge of duties prescribed by the law, received from certain
stables liquors seized by them in violation of an injunction, and merely
retained them awaiting a demand therefor, held, that he was not guilty
of any violation of the injunction.

4. SAME-AcTS OF CONS'l"ABLES. .
'Vhere constables, acting In pretended execution of the South Carolina

dispensary law, seized paclmges of liquor labeled and marked as the pri-
vate property of an individual, with previous positive informatiQn that
they were his property, held that, Buch seizure being in violation of a pre-
vious injunction, it was no defense or excuse that the liquors were seized
in a clubroom, where they were kept by the owner for his personal use.

This was a petition filed by N. G. Gonzales in the case of James
Donald against J. M. Scott and others, praying for an attachment
against certain police. officers, constables, and the chief dispenser
of the state of South Carolina for alleged contempt by violMing
an injunction.
H. C. Patton, for plaintiff.
Wm. A. Barber, for respondents.

SIMONTON, Circuit Judge. This case comes up by way of peti-
tion in the main cause. The petition, in substance, sets forth that
the petitioner; some time after the order and injunction in this
case, purchased from a merchant in Statesville, N. C., lli package of
whisky, and imported it into this state by the Southern Express
Company; that the whisky was bought and imported and intended
for his own personal use and consumption, in no way for sale, bar-
ter, or exchange; that he is a bachelor, living in rooms, and, hav-
ing no convenient home, he is a member of the Columbia Club;
that, using' his privileges as a member, he placed this package in one
of the clubrooms, in the care of the steward, and, after using a part
of it for himself, he was converting the remainder into what is
known as i'cherry bounce," to be used by himself; that, while it
was so in this room of the club, the respondents, on or about the
17th of August last, seized and carried it away, notwithstanding
that the labels and marks on the packages showed that its con-
tents were the product of and imported from another state into this


