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$861.70 and interest at 6 per cent. per annum from May 4, 1892, and costs of
protest. The circuit court allowed this claim. This has been assigned as er-
ror, and the case has been heard on assignments of error.
Willis B. Smith and Henry Crawford, for appellants.
Wyndham R. Meredith, for appellees.
Before SIMONTON, Circuit Judge, and HUGHES and MORRIS,

District Judges.

SIMONTON, Circuit Judge (after stating the facts). The receiv-
ers in the case of Clyde and Others v. Richmond & Danville Railroad
Company were appointed on June 17, 1892. Every item in this account
was furnished to the railroad. company. By accepting the draft for
the full amount of the account and interest, they recognized and ap-
proved the claim. The evidence shows that, during their administra-
tion, they received large earnings, and that these exceeded the operat-
ing expenses, the surplus having been applied to permanent improve-
ments, additions to property, and interest. There can be no question
as to the right of the petitioners to the payment of their claim. The
decree of the circuit court is affirIp.ed, with costs.

MORRIS, District Judge. I dissent on the question of the allow-
ance of interest on this claim.

SOUTHERN RY. CO. v. DUNLOP MILLS.
(Circuit Court of Appeals, Fourth Circuit. November 10, 1896.)

No. 158.
INTEREST-RAILROAD RECEIVERSHIP.

When the principal sum of a claim for supplies furnished to a railroad
has been accepted by the creditor from the receivers, he cannot afterwards
recover Interest by petition to the court.

Appeal from the Circuit Court of the United States for the East-
ern District of Virginia.
This was a bill for foreclosure of mortgage by the Central Trust

Company against the Richmond & Danville Railroad Company.
The Dunlop Mills intervened, and sought payment of interest on a
claim for supplies, the principal sum of which had been paid by the
receivers of the road. From a decision in favor of the intervener,
this appeal was taken.
Willis B. Smith and Henry Crawford, for appellant
Wyndham R. Meredith, for appellee.
Before SIMONTON, Circuit Judge, and HUGHES and MORRIS,

District Judges.

SIMONTON, Circuit Judge. This case comes up on appeal from
the circuit court of the United States for the Eastern district of Vir·
ginia.
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This is an intervention in the ease of the Oentral Trust Com·
panyoi New York against the Richmond & Danville Railroad Com·
pany. By stipulation of counsel, the following constitutes the
claim: The claim of Dunlop Mills is for $102.99. Betwe€n Janu-
ary 14 and April 23, 1892, supplies were furnished by these mills
to the Richmond & Danville Hailroad, and used by it in its opera·
tion, amounting to $4,975.84. Two acceptances were given by the
railroad company,-one April 25, 1892, for $2,109.03, at 4 months;
the other, at 60 days, dated June 15, 1892, for $2,969.50,-making a
total of $5,078.50, whi'ch included $102.99 interest. The principal
sum has been paid in full by the receivers, and the balance due is
for interest on this running account between the dates January 14th
and the giving of these acceptances, and is not for any interest duro
ing the ltime of the receivership.
The special masters reported that the claim is entitled to be paid

prior to the mortgage debt, under the Virginia statutes (Acts 1891-92,
p. 362, c•.224). They were also of opinion that there had. bH'n no
diversion of funds which would justify a preference of this account
over the mortgage debt. Both parties excepted. The circuit court
sustained all the exceptions, except that made to the finding of the
special masters with regard to the diversion. The court overruled
the special masters on this, and gave the Dunlop Mills a decree for
$102.99. The case comes here assigning this as error. It will be ob·
served that the account originally amounted to $4,975.84 for supplies
furnished between January 14 and April 23, 1892. For this claim
two acceptances were given,--one on April 25, 1892, for $2,109.03;
and the other on June 15, 1892, for $2,969.50,-making a total of
$5,078.50. These have been paid by the receivers under the order of
court directing them to pay supply accounts incurred within six
months prior to their appointment. The present claim is for interest
on the running account between January 14th and the dates when
these acceptances were given; in other words, the principal of the
claim has been paid in full, and this is a claim for interest. In the
case of Stewart v. Barnes, 153 U. S. 457, 14 Sup. Ct. 849, the supreme
court of the United States determined that if the principal sum of a
debt has been paid, so that as to it an action cannot be maintained,
the opportunity to acquire the right to interest by way of damages
is lost. In that ease the court quotes with approval Moore v. Fuller,
2 Jones (N. C.) 205: '''l'he general principle is that, when the prin·
cipal subject of the claim is extinguished by the act of the plaintiff
or of the parties, all its incidents go with it." The court also quotes
with approval Tillotson v. Preston, 3 Johns. 229, which case says
that, if the plaintiff has accepted the principal, he cannot afterwards
bring an action for the interest. Under these authorities, we think
the circuit court erred in its decree allowing this claim for interest,
and the said decree is reversed.
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SOUTHERN RY. CO. v. TILLETT.
(Circuit Court of Appeals, Fourth Circuit. November 10, 1896.)

No. 171.
RAILROAD COMPANIES-RECEIVERS-SURPLUS EARNINGS-PRIORITY OF CLAIM8.

Receivers operating a railroad system are bound to payout of the surplus
earnings all claims contracted within a reasonable time before the receiv-
ership, for necessary repairs of a road held as part of the system, under
a lease whereb:r payment of the interest on all outstanding bonds of such
road is guarantied; and the payment of such interest, and making perma-
nent improvements out of surplus earnings, to the exclusion of such claims
for repairs, give to the latter a superior equity to the mortgage debts.

Appeal from the Circuit Court of the Uuited States for the EasterB
District of Virginia.
This was a bill for foreclosure of a mortgage by the Central Trust

Company against the Richmond & Danville Railroad Company. John
R. Tillett intervened, proved his claim, and, after the purchase of the
property, filed his petition, praying payment as against the purchaser.
From a decree in favor of the intervener, this appeal was taken.
Willis B. Smith and Henry Crawford, for appellant
R. Carter Scott, for appellee.
Before SIMONTON, Circuit Judge, and HUGHES and MORRIS,

District Judges.

SIMONTON, Circuit Judge. This case comes up on appeal from a
decree of the circuit court of the United States for the Eastern district
of Virginia.
The question in the case is between the intervener, .TohuR. Tillett,

intervening in the main cause, and the purchaser at the sale for fore-
closure of the Richmond & Danville Railroad. The claim of the in-
tervener is for the building of a culvert and repairing a washout on
the Virginia Midland Railroad, October 16, 1891. The Virginia Mid-
land Railroad was a part of the Richmond & Danville System, held
under a lease for 99 years to the Richmond & Danville Railroad Com-
pany. By the terms of this lease, the Virginia Midland was to be
operated by the lessee road, and all of its earnings received by the
lessee. The whole of the earnings,. after payment of operation ex·
penses, including repairs and maintenance, were to be applied to the
payment of interest on certain existing bonds, secured by mortgages
of the Virginia Midland Railroad in existence at the date of the lease,
according to their legal priorities. These bonds are specified in detail
in said lease concluding with the following provision:
"(6) Any and all residue of said receipts, income, and revenue remaining

after each and every of the above-mentioned and specified payments have been
made shall be paid over to the said party of the first part."
This leasehold intere.st in this lease is included among the property

mortgaged to the complainants in the ma.in cause, and has been sold
by the decree of the court, and has been purchased by the purchasers.
Interest was paid on the bonds of the Virginia Midland Railroad Com-
pany. On 15th June, 1892, Clyde and others, stockholders and cred-
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itors, filed their bill against the Richmond & Danville Railroad Com-
pany, and on that day Reuben Foster and F. W. Huidekoper were ap-
pointed receivers. In the order appointing them was a provision in-
structing them "to pay and discharge all the current and unpaid pay
rolls and vouchers and supply accounts incurred in the operations of
the said railroad system at any within six months prior hereto."
On 16th August, 1892, special masters were appointed, who, among
other things, were directed to call in all creditors of the system to
come in and prove· their claims before them on or before a day cer-
tain. The receivers thus appointed entered upon their duties, and
operated the system, receiving large earnings therefrom, which were
applied· to operating expenses, debts, improvements of a permanent
character, and interest on mortgage bonds. On 17th July, 1893, the
Central Trust Company, a mortgage creditor, filed its bill for fore-
closure of its mortgage on the whole system of the Richmond & Dan-
ville; whereupon Reuben Foster, F. W. Huidekoper, and Samuel
Spencer were appointed receivers. Foster and Huidekoper, the re-
ceiversunder the Clyde bill, thereupon accounted as such
and were· discharged. In the order appointing receivers in the case
of the Central Trust Company is this provision:
"Nothing in this order contained shall be construed to vacate any of the

orders heretofore entered in the case of William P. Clyde and others; but
the court reserves full power to act upon the master's reports filed in the said
cause, and in said cause to adjudge and decree upon the rights of creditors
ascertaining a claim agaInst the property of the said railroad company or
income thereof, in preference to the mortgage debt thereof by orders to be
entered in the said suit of William P. Clyde and others, upon notice to par-
ties, with like effect upon the mortgaged property and income as if such
orders were entered in this cause."
The intervener proved his claim before the special masters in the

first case, and subsequently, and after the purchase of the property,
filed his petition, praying payment as against the purchaser. The
petition was answered, and the matter referred to the special masters,
who reported as follows:
"It appears from the records of the Richmond and Danville Company that

during the year in which this debt was contracted, to Wit, from July 1, 1891,
to .Tune 16, 1892, there was paid to the bondholders of the Virginia Midland
Railway Company about $664,000, and, during the same time, to the bond-
holders of the Richmond & Danville Railroad Company the sum of $796,000.
Upon these facts, the special masters are of opinion that the payment of
$664,000 to the bondholders of the Virginia Midland Railway Company was
such a diversion of the revenue derived from that railroad which, under the
first provision of its lease to the Richmond & Danville Company, should have
gone to the payment of this claim, as to entitle the claimant to an equity
superior to that of the bondholders under the mortgage by the provisions of
which the road was sold. In accordance with the provisions of the decree of
sale in this cause, the claim should be paid by the purchaser, the Southern
Railway Company."
Exceptions were taken to the report, on the hearing of which the

circuit court overruled the exceptions, and ordered a decree to be
entered aga.inst the purchasers in favor of the petitioner in the sum
of $836.14 and interest thereon from 16th October, 1891. The case
comes here on assignment of errors from this decree.
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The order of sale in the main cause provided that the purchaser
thereat should take the property, and pay in addition to his bid,
among other things, "all other claims heretofore filed in this case, or in
either of the cases consolidated herein, but only when said court shaH
allow such claims, and adjudge the same to be prior in lien or SUo
perior in equity to the mortgage foreclosed in this suit." The pur·
chaser thus stands in the shoes of the creditors whose mortgage is
foreclosed in these proceedings, and has no other liability, is subject
to no other lien, and is bound by no other equity, than such as the
creditors under that mortgage would be subjected to. The principle
established in Fosdick v. Schall, 99 U. S. 235, and the cases following
it, is that current operating expenses, and all other outlays necessary
to keep a railroad a going concern, must be paid in full out of .the
current earnings, before creditors holding a mortgage on the road
can be paid. "And, if current earnings are used for the benefit of the
mortgage creditors before such current expenses are paid, the mort·
gage security is chargeable in equity with the restoration of the fund
which has thus improperly been applied to their use."
The claim before the court arises from necess'ary repairs done on

the line of the Virginia Midland Railway, held under a long lease
by the Richmond & Danville System. This lease is included in the
mortgage foreclosed in the main cause. It has been purchased by,
and has been conveyed to, the appellant, the order of sale providing
that "the purchaser or purchasers at said sale shall not be required
to assume or adopt any of the leases described or referred to in said
consolidated mortgage, but shall have the right to elect whether or
not to assume or adopt the same or any thereof." It goes without say-
ing that this lease was of great advantage to the whole system. An
important part of its through line, its only connection with Washing-
ton, it contributed immensely to the passenger and f!·pight traffic on
all the other parts of the system. Upon examining the lease, it will
appear that the lessees bound themselves to pay, at all events, the
interest on all outstanding bonds of the lessor, whether the earnings
of the leased road, which were made specially applicable thereto,
were sufficient for this purpose or not. 'fhat provision made the Yir-
ginia Midland Railway an integral part of the system, whose earnings
were a part of the gross earnings of the whole system, and required
that the earnings of the system should be first applied to making it
and the rest of the system a going concern. When, therefore, the
Richmond & Danville Railroad Company paid the interest on the
bonds of the Virginia Midland, and also paid interest on its own
bonds, including the bonds secured by the foreclosed mortgage, leav·
ing unpaid this claim for necessary repairs, this was a diversion. The
Richmond & Danville Railroad Company received all the earnings of
the Virginia Midland. They were bound in any event to pay all the
interest on the bonds of the latter. When they used these earnings
to pay interest on the mortgage debt, leaVing unpaid a claim for neees·
sary repairs, they took moneys applicable to such repairs, and applied
them to the discharge of their own obligation. This was a diversion
which they must restore. Trust Co. v. Morrison, 125 U. S. 612, 8
Sup. Ct. 1004; Railway Co. v. Wilson, 138 U. S. 501, 11 Sup. Ct. 405.


