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u. mining claim, which was erroneously included in a sale under a
decree of court, moved his effects from the claim, and absented
himself for two years, allowing the purchasers to work it with-
out objection, although knowing that their title was invalid, and
intending to claim it in case their development rendered it profit-
able to do so, liisacts constituted an abandonment. Trevaskis v.
Peard, 44 Pac. 246. Assuredly the testimony in the case at bar
goes a long way further towards establishing an abandonment
than that in the case cited. In the present case the locator, Moore,
left the claim in 1882, and never returned to it, or pretended to
exercise any acts of ownership over it, until he executed the deed
to. the plaintiff in January, 1891, nearly nine years after he left
the district. Aside from this, he testifies that, when he left, he
gave up all hopes of returning to the claim. Applying the well-
settled rules of law to this state of facts, it seems impossible to
reach any other conclusions than that the claim was abandoned
by Moore in 1882; that whatever interest he acquired by virtue of
his location was instantly lost upon such abandonment, and re-
verted to the United States; and that, at the time of making the
deed to plaintiff in 1891, he had nothing to convey.
While neither the pleadings nor the testimony, the patent ex-

cepted, disclose what became of his interest after it was restored
to the United States by such abandonment, the presumption is in
favor of the regularity of the proceedings in the land office prior
to the issuance of the patent to the defendant, and that sufficient
evidence was brought, and proper proceedings were had, before
the land office, to .authorize the granting of a patent to the defend-
ant for the full claim. Polk v. Wendell, 9 Oranch, 87; Minter v.
Crommelin, 18 How. 87; Bagnell v. Broderick, 13 Pet. 450; Moffat
v. U. S., 112 U. S. 24,5 Sup. Ct. 10. In any event, the plaintiff
here cannot inquire into the proceedings in the land office for the
purpose of attacking the patent. As he is seeking to obtain title
under the patent, he cannot be heard in this suit to deny or dispute
its validity.
It follows, from these views, that the bill must be dismissed.

LEWIS et a!. v. JOHNSON.

(District Court, D. Alaska. September 23, 1896.)

1. LITTORAL RIGHTS.
Citizens of the United States claiming, In good faith, uplands in Alaska,

and in actual occupation and possession thereof, take the same littoral
rights as are incident to ownership in fee. .

2. RIGHT OF AOOESS TO DEEP WATER.
Among these is the right of access over and across abutting tidelands to

deep water.
3. INJUNOTION.

Equity will interfere by Injunction to prevent the impairment or destruc-
tion of such right.

(Syllabus by the Court.)
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Bill in equity to restrain erection of structures on tidelands, in
front of upland lots owned by the plaintiffs. Demurrer by defend·
ant.
Johnson & Heid (R. F. Lewis, on brief), for plaintiffs.
J. F. Maloney (John Trumbull, on brief), for defendant.

DELANEY, District Judge. The plaintiffs allege that they are
the owners, by claim, possession, and occupation, of a certain lot
of ground at Juneau, abutting on the tide waters of Gastineaux
Channel, an arm of the North Pacific Ocean, and that defendant
has commenced the erection of certain structures on the abutting
tidelands in front of such lot, which, if completed, will destroy or
impair the littoral rights of the plaintiffs incident to said lot of
ground, and pray relief by injunction. It is contended by the de·
fendant upon the demurrer (1) that the upland owner, even in fee
simple, has no rights in abutting tidelands by virtue of such owner·
ship; (2) that, granting such rights to exist as incident to owner·
ship in fee, the plaintiffs have no such title to the uplands described
in the bill as will vest them with any littoral or riparian rights; and
(3) that the proper remedy is at law, and equity ought not to inter·
fere.
The court feels obliged to dissent from all of these propositions.

\Vhatever conflict of authority may heretofore have existed in regard
to littoral rights of upland owners in adjoining tidelands, the law
may now be considered as finally settled by the courts of last resort
both in England and this country. Under comparatively recent
decisions of the house of lords, the law in England now is that the
owner of land fronting on a naVigable river, in which the tide ebbs
and flows, has a right of access from his land to the river, and may
recover compensation for the cutting off of that access by the COn·
struction of public works authorized by parliament by an act which
provides for compensation for injuries affecting lands, "including
easements, interests, rights, and privileges in, over, or affecting
lands." 25 & 26 Viet. c.93, § 4. The right thus recognized, how-
ever, is not a title in the soil below high-water mark, nor a right
to build thereon, but a right of access only, analogous to that of
an abutter upon a highway. Buccleuch v. Board, L. R. 5 H. L. 418;
Lyon v. Fishmongers' 00., 1 App. Cas. 662. It has been further
held that the rules here laid down must apply to every country where
the same general law of riparian rights prevails, unless excluded
by some positive rule or binding authority of the lex loci. Rail·
way Co. v. Pion, 14 App. Cas. 612, 620, affirming 14 Can. Sup. Ct.
677. The same rules undoubtedly apply to navigable arms of the
sea. The law laid down in these cases has been quite recently af·
firmed by the supreme court of the United States in a most excep-
tionally learned and exhaustive opinion covering the entire field of
the law of littoral and riparian rights in this country. Shively Y.
Bowlby, 152 U. S. 1, 14 Sup. Ct. 548. The rules laid down in these
decisions are therefore the law of this court.
After a mature consideration of the subject, the court is not pre.
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pared to hold that a bona fide claimant, in actual possession and oc-
cupation of a lot of ground on the public lands, which abuts on tide
water, does not take all the littoral or riparian rights of an owner
in fee. Reason and equity are on the other side of the question.
For a long period of years the federal government has not only con-
ceded to American citizens the right to enter upon, possess, and im-
prove public lands, but it has encouraged them so to do, by reserv-
ing to the bona fide settler the first right to a'patent to the land so
possessed and improved by him. This policy has obtained in both
the legislative and executive branches of the government, and has
met the approval of the courts. Olements v. Warner, 24 How.

Shepley v. Oowan, 91 U. S. 330; Ard v. Brandon, 156 U. S.
537, 15 Sup. Ot. 406. It therefore partakes of the nature of a guar-
anty on the part of the United States that the actual settler and
bona flde occupant, within reasonable limits, may perfect his title
in fee against all comers, whenever the .lands are opened by con-
gress for entry at the land offices. Lands are valuable only for the
uses that may be made of them. They may be valuable for residen-
tial purposes, for the erection of business blocks, as sites for manu-
facturing plants, for the water powers afforded by streams run-
ning through them, for the timber growing thereon, for parks and
places of summer 'resort or recreative outings, for agricultural and
grazing purposes, and for the littoral and riparian privileges ap-
purtenant or incident to them. The proposition that the courts are
not open to the owner in fee for the preservation of any of the rights
incident to landed property above mentioned would be dismissed
by every court in the civilized world, without the grace of a mo-
ment's consideration. What tenable ground is there from which
to assert that the bona fide settler on and in actual posses,sion of
a piece of public land has not an equal right iIi the forum of
the court? And, if he may maintain anyone of the rights incident
to ownership in fee, why not all? The soil is his against all the
world except the United States. The neighbor of the owner in fee
may not convert the front yard of the latter's residence into a cess-
pool, nor flood his business house with water, nor undermine the
foundation of his manufacturing establishment, nor divert the wa-
ter flowing through his land so as to destroy the water power it
affords, nor cut his growing timber, nor convert his park into a
stock yard, nor cover his wheat field, pasture, or meadow with the
debris of an hydraulic mining camp, nor cut off his access to deep
water over an abutting tide flat. Oan it be said that the law affords
the owner in fee remedies against all these things, but the bona fide
settler on and in actual possession of public lands, upon which he
may have passed the best years of his life in honest labor to im-
prove and beautify, must sit by and see his lot of ground perma-
nently injured or destroyed, because the law gives him no remedy
for want of letters patent which he may certainly obtain whenever
congress opens the land for purchase? If the courts must fold their
hands while the settler on public lands is being thus deprived
of ,all that is valuable in the land he occupies, the liberal policy
the government has extended to him will be defeated i and, when the
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time comes that he may acquire his title, his patent may bring tCl
him but a barren estate, stripped of all that may give it value. The
court cannot persuade itself that this is the law. On the contrary,
in furtherance of the general policy of tbe government, and within
the purview of the act providing a civil government for Ataska
(23 Stat. 24, § S; Supp. Rev. St. p. 433), and the act of March 3,1891
(26 Stat. 1095, § 12; Supp. Rev. St. p. 944), tbe court will maintain
and enforce, in behalf of the bona fide settler in actual possession
of lands in Alaska, all the rights appurtenant or incident to such
lands which a title in fee would vest in him, saving only the para-
mount rights of the United States as the sovereign owner of tbe
soil. Included within these rights of the settler who bolds lands
abutting on tide water is the right of access over and across front-
ing tidelands to deep water, as now determined by the highest courts
of England and this country. Tbe right certainly brings with it
the remedy, and where the law side of the court affords no plain,
speedy, and adequate remedy, as in the case of the erection of struc-
tures which impair or destroy this right of access, equity will in-
terfere. The demurrer is overruled, with 30 days to answer.

HAMBURG-BREMEN FIRE INS. CO. v. PELZER MANUF'G CO.
(Circuit Court of Appeals, Fourth Circuit. November 10, 1896.)

No. 168.
1. EQUITY JURISDICTION-MISTAKE IN ANNOUNCING VERDICT.

Where the foreman of a jury, in announcing the verdict, omitted !:ly mis-
take one of the items which the jury had allowed, and the mistake was
not discovered untll it was beyond the general power of the court to dis-
turb the judgment, held, that equity had jUrisdiction to grant relief. 71
Fed. 826, affirmed.

!. SAME-JURORs AS WITNESSES.
In a proceeding in equity to remedy a mistake in announcing the verdict

of a jury, the jurors are competent witnesses to prove that the verdict
read out In court by the foreman was not their verdict, but the result of an
oversight by him in making the announcement.

8. SAME-LACHES.
Several actions upon policies of insurance were consolidated. Each suit

was upon a single policy, with the exception of one, which was upon
two separate policies. The jury agreed upon a verdict awarding to plain-
tiffs the full amount claimed, but the foreman, in announcing the verdict,
for which purpose other business of the court was interrupted, omitted
therefrom the amount of one of the policies in the last-mentioned suit.
An appeal was taken on matters of law only, and the judgment was af-
firmed. The mistake was not discovered until nearly three years after-
wards, and a bill in equity was immediately tiled to correct the same.
Held, that there was no such laches as would prevent relief.

4. INSURANCE POLICIES-LIMITATIOCS OF ACTIONS.
A limitation in a polky of insurance that all suits shall be commenced

wit4in one year after the loss does not affect a proceeding to correct an
error in announcing and entering a verdict by which the amount of such
policy was omitted therefrom.

Appeal from the Circuit Court ad' the United States for the Dis-
trict of South Carolina.


