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can be given under the allegations of this bill. Tt is thought that
it ‘can be. An examination of the bill will disclose the fact that
an averment sufficient to support each of the foregoing propositions
can be found there. If, then, the bill is sufficient to enable the
complainant to prove a cause of action in equity it cannot be held
bad on general demurrer. The Guaranty Company is made-a de-
fendant, because, as the custodian of some of the property in dis-
pute, its presence may be necessary. to render a final decree ef-
#ectual. The demurrers are overruled the defendants to answer or
plead within 20 days.

HARKRADER v. CARROLL.
(Distriet Court, D. Alaska. October 28, 1896.)

1. Riemts mv Mining CraiMs—How DIvESTED.
Possessory rights in mining claims may be divested (1) by sale or gift,
(2) by forfeiture, or (3) by abandonment,
2. BAME-—ABANDONMENT.
‘Where intention to abandon and a surrender of the claim unite, abandon-
Isnent Is complete, and operates instanter to restore the claim of the United
tates.
8. SAME—SALE AFTER ABANDONMENT.
Where gale and conveyance take place after abandonment, the vendee
or grantee takes no title.

4, SAME—IN Tais Cask.
Held, in this case, that.the testimony estabhshes an abandonment by

plaintiﬁ!’s grantor prior to sale and conveyance, and therefore no title
passed.

. BAME—PRESUMPTION AS TO PROCEEDINGS IN LAND OFFICE.
The presumption of law is Iin favor of the regularity of all proceedings
in the land office anterior to the issuance of the patent.

6. 8aME—TH18 PLAINTIFF CANNOT CHALLENGE SUCH PROCERDINGS.
A party who is seeking to obtain title under a patent granted to another

cannot, at the same time, dispute its validity.
(Syllabus by the Court.)

Bill in equity to declare defendant trustee and compel him to
convey.

J. F. Maloney (John Trumbull, on brief), for plaintiff.
Johnson & Heid, for defendant.

- o

DELANEY, District Judge. On the 1st day of November, 1894,
letters patent were issued by the United States to the defendant
for a certain lode-mining claim, known as the “Monitor,” situated
in Silver Bow basin, Harris mining district. The claim was lo-
cated by William Moore and Thomas Mooney on the 4th day of
June, 1881, Application for the patent was made on the 23d day
of August, 1890, and a receiver’s receipt was issued to defendant on
the 27th day of July, 1892. After the application was filed, and
before the certificate was issued, to wit on the 24th day of Janu-
ary, 1891, Moore executed a deed to the plaintiff for an undivided
one-half of the claim. This bill is brought for the purpose of hav-
ing defendant declared a trustee for plaintiff of said undivided
one-half, and to compel a conveyance thereof. The issue of aban-
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donment is raised by the pleadings, and all the material facts ex-
cept such abandonment have been stipulated by the parties, leav-
ing that issue the only question of fact to be tried. It was fur-
ther stipulated by parties “that, if the court finds, from the evi-
dence in the case, that there was no abandonment, then nlaintiff
is entitled to the undivided one-half of the claim; but if the court
finds, from the evidence, that Moore had abandoned the claim,
then defendant is the owner of all the land described in the patent.”

Possessory rights in mining claims may be divested by sale or
gift, by forfeiture, or by abandonment. No question of forfeiture
is presented in this case by either the pleadings or the proof. The
issue is one of abandonment, and, if there was an abandonment by
Moore, occurring before the sale and conveyance from him to the
plaintiff, then the latter can take no title thereunder. Abandon-
ment is a matter of intention, and whenever the intention and an
actual surrender of the claim are united, the abandonment is com-
plete, and operates instanter to restore the title to the United
States. Where a miner gives up his claim, and goes away from
it, without any intention of holding or repossessing it, and regard-
less of what may become of it, or who may appropriate it, an aban-
donment takes place, and the property reverts to its original status
as a part of the unoccupied public domain. It is then open to
location by the first comer, and, after others have acquired rights
therein, no sale by the former locator, made subsequently to his
abandonment, will convey any right or title to his grantee, or in
any way affect intervening rights; for, the rights of the original
locator having become wholly divested by abandonment, he has
nothing to convey, and his grantee has nothing to take. Derry
v. Ross, 5 Colo. 295; Richardson v. McNulty, 24 Cal. 339; Davis
v. Butler, 6 Cal. 510; French v. Manufacturing Co., 23 Pick. 216;
McGoon v. Ankeny, 11 Ill. 558; Mallett v. Mining Co., 1 Nev. 188;
Bell v. Rock Co., 36 Cal. 214; 1 Morr. Min. R. pp. 1,7, 9, 11, 17, 45.

While lapse of time is not an essential element of abandonment,
it may be a strong circumstance, in connection with others, to
prove the intention to abandon. - Mallet v. Uncle S8am Co., supra.
The testimony in this case is undisputed that in 1882, about a year
after the location of the claim, Moore left this mining district and
territory, and has never since returned to the claim. TUpon this
point he testified as follows:

“Q. How long did you work the claim? A. I worked it from that date
[meaning date of location] somewhere about nearly a year. Q. Where did you
go then? A, I went away, sick and disgusted, out of the district. Q. Have
you ever been upon the claim since? A. No, sir; I never have. Q. Have you
done or caused to be done any assessment work on that claim? A. I have not,
sir. Q. Have you paid or caused to be paid for any labor on that claim since
18827 A. I have not, sir. Q. Was it your purpose, or was it not your pur-
pose, to return to the Monitor claim after you had left it? A. The doctor told

me it would take me from five to seven years to get well of my troubles, and
then I gave up all hopes of returning to the claim.”

If these facts do not constitute an abandonment, it is difficult
to conceive what will. In a case decided by the supreme court of
California, March 20, 1896, it was held that, where the owner of
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a mining claim, which was erroneously included in a sale under a
decree of court, moved his effects from the claim, and absented
himself for two years, allowing the purchasers to work it with-
out objection, although knowing that their title was invalid, and
intending to claim it in case their development rendered it profit-
able to do so, His acts constituted an abandonment. Trevaskis v.
Peard, 44 Pac. 246. Assuredly the testimony in the case at bar
goes a long way further towards establishing an abandonment
than that in the case cited. In the present case the locator, Moore,
left the claim in 1882, and never returned to it, or pretended to
exercise any acts of ownership over it, until he executed the deed
to .the plaintiff in January, 1891, nearly nine years after he left
the district. Aside from this, he testifies that, when he left, he
gave up all hopes of returning to the claim. Applying the well-
settled rules of law to this state of facts, it seems impossible to
reach any other conclusions than that the claim was abandoned
by Moore in 1882; that whatever interest he acquired by virtue of
his location was instantly lost upon such abandonment, and re-
verted to the United States; and that, at the time of making the
deed to plaintiff in 1891, he had nothing to convey.

‘While neither the pleadings nor the testimony, the patent ex-
cepted, disclose what became of his interest after it was restored
to the United States by such abandonment, the presumption is in
favor of the regularity of the proceedings in the land office prior
to the issuance of the patent to the defendant, and that sufficient
evidence was brought, and proper proceedings were had, before
the land office, to authorize the granting of a patent to the defend-
ant for the full claim. Polk v. Wendell, 9 Cranch, 87; Minter v.
Crommelin, 18 How. 87; Bagnell v. Broderick, 13 Pet. 450; Moffat
v. U. 8, 112 U. 8. 24, 5 Sup. Ct. 10. In any event, the plaintiff
here cannot inquire into the proceedings in the land office for the
purpose of attacking the patent. As he is seeking to obtain title
under the patent, he cannot be heard in this suit to deny or dispute
its validity. :

It follows, from these views, that the bill must be dismissed.

LEWIS et al. v. JOHNSON.
(District Court, D. Alaska. September 23, 1896.)

1. Lirrorar RieHTS,
Citizens of the United States claiming, in good faith, uplands in Alaska,
and in actual occupation and possession thereof, take the same littoral
rights as are incident to ownership in fee.

2. RieAT oF ACCESS TO DEEp WATER.
Among these is the right of access over and across abutting tidelands to
deep water.

8. INJUNCTION.
Equity will interfere by Injunction to prevent the impairment or destrue-
tion of such right.

(Syllabus by the Court.)



