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intended to operate as a denial to the party of its rights under the
sixth section.
We think the case of McLish v. Roff, 141 U. S. 661, 12 Sup. Ct. 118,

relied on by the appellee, is not inconsistent with this view. The
appeal there was under the first clause of the fifth section, raising the
question of the jurisdiction of the circuit court; aoo the writ of error
was sued out to the supreme court before final judgment. It was held
that the question of the jurisdiction of the circuit court could only be
raised by electing to have such question certified to the supreme court,
where that question only would be considered. The language of the
court must be read in view of that single question. The present case
is one arising under other clauses of the fifth section, whereby are
raised questions invoiving the construction or application of the con-
stitution of the United States, and which, by the termsof the statute,
are for the sole and exclusive jurisdiction of the supreme court. That
this is the true readiDg of that decision appears from its statement
that the act "provides for the distribution of the entire appellate
jurisdiction of our national system between the supreme court of the
United States and the circuit courts of appeals therein established,
by designating the classes of cases in resper.t of which each of those
two courts shall respectively have jurisdiction. But, as to the mode
and manner in which these revisory powers may be iDvoked, there is,
we think, no provision in the act which can be construed into so
radical a change in all the existing statutes and settled rules of prac-
tice and procedure of federal courts as to extend the jurisdictioD of the
supreme court to the review of jurisdictional cases in advance of the
final judgments upon them."
The motion to dismiss the appeal is overruled, and the cause is con-

tinued to await the result of the appeal to the supreme court.

REINHART et al. v. McDONALD, State Treasurer.

(Circuit Court, N. D. California. August 17, 1896.)

No. 11,915.

1. JURISDICTION 011' FEDERAL COURTS-ENJOINING COLLECTION 011' STATE TAXES.
Where a state has provided for suits against its treasurer for taxes

claimed to be illegal (Pol. Code Cal. § 3669), such a SUit, even if it be con-
sidered as a suit against the state, may be brought in a federal court
when other jurisdictional facts eXist, although the statutory provision may
only apply to suits in the state courts.

2. CONSTITUTIONAL LAW-TAXATION-SITUS 011' RAILROAD ROLLING 8TOCK-IN-
TERSTATE COMMERCE.
It is DO objection to the imposition of a state tax upon railroad rolling

stock used partly within the state that the same is engaged as a vehicle of
interstate commerce, or that its legal situs is in another state or territory,
where taxes on it have been paid.

3. SAME.
The constitution of California, which provides that "all property of the

state nm exempt under the laws of the United 8tates shall be taxed,"
etc., and declares that "property," as here used, includes moneys, credits,
etc., "and all matters and things, real, personal and mixed, capable of
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private ownership," applies to and includes rolling stock used partly in
the state, but belonging to a corporation of another state, whose property
is operated under a lease.

This was a suit by J. W. Reinhart and others, receivers of At-
lantic & Pacific Railroad Company, against J. R. McDonald, treas-
urer of the state of California, in respect to certain state taxes upon
roIling stock, which plaintiffs claim to be illegal.
C. N. Sterry and E. S. Pillsbury, for pla'intiffs.
W. F. Fitzgerald, Atty. Gen. CaL, and W. H. Anderson, Asst.

Atty. Gen. CaL, for defendant.

McKENNA, Circuit Judge. The allegations of the complaint in
this action are that the Atlantic & Pacific Railroad Company, of
which the plaintiffs are the receivers, is the lessee of a certain line
of railroad situated in the state of California, known as the South·
ern Pacific Railroad Company; that, in the operation of such rail-
road, it was equipped with 89 cars and locomotive engines, of the
value of $56,810, which roIling stock it had in use and operation
at all times along the line of its road; that all of said rolling stock
has been assessed, and the tax thereon collected, in the territory
of New Mexico; that tlJesaid roIling stock was used in interstate
commerce carried on between the states of Illinois and Oalifornia;
that the railroad leased from the Southern Pacific Company as
aforesaid.· was assessed by the state board of equalization to saId
Southern Pacifi:e RailrQad Company, and the assessment of said
railroad, including the pro rata share of the entire roIling stock of
the Southern Pacific in Oalifornia, being levied thereon, was paid.
The action is brought against the treasurer of the state of Califor·
nia, in accordance with section 3669 of the Political Code, which
enables suit to be brought against the treasurer of the state for
taxes claimed to be illegal. The defendant demurs to the com·
plaint, on the ground of want of jurisdiction of the court to main-
tain the action, and also on the ground that the complaint does not
state a cause of action.
The principal point made on the first ground of the demurrer is

that the suit is essentially one against the state of California, and
that such suit cannot be maintained against the state without its
consent, and that the consent given in section 3669 of the Political
Code is of suit brought only in the state courts. The view that
this is a suit against the state is presented by the attorney general
with great strength and plausibility. But, even if the contention
be true, I think it is a fair deduction from the authorities, as from

that,' the right of suit against the treasurer of the state
being given, it may be brought in the federal courts when other
grounds of jurisdiction exist, as they do in this case. l do not think
it is necessary to review the cases. They are very numerous, and
the care of counsel has cited all of them.
The claim of exemption from taxation of the property described

in the complaint is based on the following grounds: First, that
the property is engaged in interstate commerce; second, that its
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situs is New MexIco, where taxes on it have been paid; third, that
the Atlantic & Pacific Railroad Company is not the owner of the
railroad, and, under the constitution of the state of California, the '
rolling stock can only be assessed to the owner of the railroad.
The Hrst two grounds are answered by the cases of Marye v.

Railroad Co., 127 U. S. 117, 8 Sup. Ct. 1037, and Pullman's Palace-
Car Co. v. Pennsylvania, 11 Sup. Ct. 876.
The constitution of the state of California provides as follows:
Section 1, art. 13: "All property of the state. not exempt under the laws

of the United States shall be taxed In proportion to its value, to be ascer..
tained as provided by law. The word 'property,' as used in this article and
section, is hereby declared to include moneys, credits, bonds, stocks, dues,
franchises, and all other matters and things, real, personal and mixed, capable
of private ownership."
Section 10, art. 13: ... • • The franchise, roadway, roadbed, rails, and

rolling stock of all railroads operated in more than one county in this state
shall be assessed by the state board of equalization, at their actual value.
and the same shall be apportioned to the counties, cities and counties, cities,
towns, townships, and districts in which such railroads are located, in propor-
tion to the number of miles of railway laid in such counties, cities and coun-
ties, cities, towns, townships, and districts."
These provisions seem to need no interpretation. The first see-

tion is 80 comprehensive that it can only be defined in terms of it-
self; and it certainly embraces-as it exactly and carefully says it
embraces-all matters and things "capable of private ownership."
Section 10 provides a means for the assessment of certain kinds
of those things, and it was said by the supreme court of California
In People v. Sacramento Co., 59 Cal. 325. to be self-executing. But
it is urged by the plaintiff that there must be a union of them in
the same ()wnership, as a condition of assessment. This view is
supported by an ingenious and puzzling argument, aided (or ap-
parently aided) by some remarks of Justice Harrison in People v.
Central Pac. It. Co., 105 Cal. 587, 38 Pac. 907. The learned jus-
tice said:
"The franchise is a unit. and can be transferred only as a unit, and the

rolling stock has no particular situs in any county, but, in connection willi
the roadway and roadbed, is essential tor the enjoyment of the franchise,
while the whole-the franchise. roadway, roadbed, rails, and rolling stock-
constitute an entirety incapable of division,"
The question and circumstances of that case were different from

those of the case at bar. In that case the question before the court
was the constitutionality of certain provisions of the Political Code
of the state, making a class of railroads operated in more than one
county. To sustain this classification, it was necessary for the
court to find, and the court did find, a difference in the condition of
property which had situs (if I may so speak) in many counties,
as the franchise, or situs in no particular county, as rolling stock.
The constitution clearly made a class of certain species of prop-
erty, and, besides, it was equally clear that, if delinquent taxes
were attempted to be collected on such property as on other prop-
erty, embarrassments would necessarily arise. How, indeed, in the
ordinary way, could the taxes be realized? How a sale or transfer
be made in any particular county for its share of taxes appQctioned
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under the constitution? It was truly said: HEven if the roadway
within the county could be described, there could be no apportion-
ment to the several counties of the franchise, or of the ro.Jling stock,
which could serve as a description or be capable of transfer." Their
value, or the value of either, could be apportioned, and the taxes
recovered, by the action directed by section 3670 of the Political Code
to be brought by the controIler in the name of the people of the
state to coHeet the taxes upon property assessed by the state board
of equalization. It was to illustrate this embarrassment, not to
express a principle (neither necessary to his reasoning nor to the
points involved), which might exempt some of the property of the
state from taxation, that Justice Harrison used the language he
did.
It is further urged 3Jgainst the legality of the taxes that the pro-

visions of the constitution apply only to Oalifornia railroads, and
for this the case of Marye v. Railroad Co., supra, is relied on. The
case was based on a bill in equity filed by the Baltimore & Ohio
Railroad Company against the taxing officer of the state of Vir-
ginia, for the purpose of enjoining him from selling certain engines
and cars, the property of the c.omplainant, for the payment of a tax
alleged to have been illegally assessed thereon. There was a de-
cree in the circuit court granting the relief prayed for, from which
the appeal was. prosecuted. The Baltimore & Ohio Railroad Com-
pany was a corporation organized under the laws of !faryland, and
a citizen thereof, by virtue of whose charter its rolling stock was
exempt from taxation. The line of its road did not at any point lie
in the state of Virginia. It, however, connected with certain roads
belonging to corporations incorporated by various acts of the leg-
islatureof Virginia. In the statement of the case, the court said:
"The act of the general assembly of the state of Virginia under which the

assessment and collection of these taxes were sought to be justified is con·
tained in section 20, c. 119, of the Acts of the Virginia Legislature, Session
of 1881-1882, being part of the taxing laws of the state originally enacted in
1870 and 1871, and continued with amendments to the present time. The
material part of the act applicable to this case was as follows: '19. Every
railroad and canal company not exempted from taxation by virtue of its
charter shall report annually on the first day of June, to the auditor of pub-
lic accounts, all of its real and personal property of every description, as
of the first day of February of each year, showing particularly in what county
or corporation. such property Is located, and classifying the same under the
following heads: First. Roadway and track, or canal bed. Second. Depots,
depot grounds and lots, station buildings and fixtures, and machine shops.
'rhird. Real estate not included in other classes. Fourth. Rolling stOCk, in-
clUding passenger, freight, cattle, or stock; baggage, mail, express, sleeping,
palace and all other cars owned by or belonging to the company; boats,
machinery, and equipments; houses and appurtenances occupied by lock-
gate keepers and other employes. Fifth. Stores. Sixth. 1.'elegraph lines.
Seventh. Miscellaneous property. Every such company shall report on or be-
fore the first day of June of each year, the gross and net receipts of the
road or canal for the twelve months preceding the first day of }1'ebruary of
each year, and in all cases the report shall be so made as to give the data 011
which the same is made. If such road or canal is only in part within the
commonwealth, the report shall show what part is within the commonwealth,
and what proportion the same bears to the entire length of the road or canal,
and shall apportion the receipts accordingly. The reports herein required
shall be verified by the oath of the president or other proper officer. Upon
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the receipt of every such report it shall be the duty of the auditor of public
accounts to lay the same before the board of public works, who shall, after
thirty days' notice previously given to the president, treasurer, or other proper
officer, proceed to ascertain and assess the value of the property so reported,
upon the best and most reliable information that can be procured; and to
this end shall be authorized and empowered to send fo,r persons and papers
should it be deemed necessary. A certified copy of the assessment, when
made, shall be immediately forwarded by the secretary of the board to the
president or other proper officer of every railroad or canal company so as-
sessed, whose duty it shall be to pay into the treasury of the state, within
sixty days after the receipt thereof, the tax which may be imposed thereon
by law. A company failing to. make such report, or to pay the tax assessed
upon its property, shall be immediately assessed, under the direction of the
auditor of the publlc accounts, by any person appointed by him for the pur-
pose, rating their real estate and rolling stock at twenty thousand dollars per
mile; and a tax shall at once be levied on such value at the annual rate
levied upon the value of the other property for the year. Such tax so levied,
as well as the S;tlm required to be paid upon the report hereinbefore men-
tioned, if the same be not paid at the time prOVided herein, shall be collected
by the treasurer of some county in which such compan:l' owns property, to
whom the auditor may deliver the assessment or a copy thereof. The treas-
urer may distrain and sell any personal property of such company, and shall
pay the taxes into the treasury within three months from the time of the
assessment, or a copy as aforesaid may be delivered to him. The compensa-
tion of such treasurer to be the same as he receives for collecting other taxes
In his county or corporation.'''
The case has a very strong resemblance to the one at bar, but it

depended upon the interpretation of the Virginia statute, which is
differently expressed, and has specializing provisions which are
not found in the Oalifornia constitution. It was upon these special
provisions the opinion was based. Justice Mathews, speaking for
the court, said:
"The terms of the act, indeed, include 'every railroa.d and canal company

not exempted from ta.'Cation by virtue of its charter'; but that language, ac-
cording to a general rule of interpretation, must be confined to corporations
deriving their authority from the laws of Virginia. It is apparent, also, from
the other expressions contained in the law, as well as its whole purview, tha.t
it was intended to apply only to such domestic corporations as, in the case
of railroad companies, were the owners of raill'Oads and the property usually
appurtenant thereto, lying and being within the state."
The language of the Oalifornia constitution is:
"All property of the state, not exempt under the laws of the United States,

shall be taxed in proportion to Its value, to be ascertained as provided by law."
The California constitution, therefore, applies to property with-

out regard to its kind or ownership. It is only necessa,ry that it
should be "of the state." The limitations of the Virginia statute
Me not contained in the Oalifornia constitution.
The demurrer is sustained, with leave to plaintiffs to amend with-

in 20 days, if they shall be so advised; and the motion to dismiss
is denied.
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WAITE et al. v. O'NEIL et al
(Circuit Court of Appeals, Sixth Circuit. October 5, 1896.)

No. 416.
1. EQUITY JURISDICTION-LEGAL RELIEF.

Complainant filed a bill for specific performance of covenants in a lease
whereby, it was alleged, respondents became bound to restore part of the

land, which was washed away by a flood In the Mississippi river.
In lieu of specific performance the bill prayed for damages for breach of
the covenant, and also for a decree for i,pstallments of rent due. Held
that, though specific performance was refused, there was such a showing
of equitable cognizance that the cause should be retained for the purpose
of affording other relief, even purely legal in character, if justified by the
proofs. Fed. 348, affirmed.

2. SAME-OBJECTIONS TO JURISDICTION-LACHES.
If the bill be such that a court of equity may maintain and grant

relief as at law, though denying the equitable relief prayed for, the case
will not be dismissed because there is an adequate and complete remedy
at law unless the objection is taken at the earliest opportunity.

8. COVENANTS IN LEASE-IMPOSSIBILITY OF PERFORMANCE.
Plaintiff owned property extending 150 feet from a street to the Mis-

sissippi river, the property being mostly on a bluff 60 feet above low-water
mark, but a strip in the rear at the foot of the bluff being at times cov-
ered by water. T'he lease covered the river front and landing thereon.
An unusual flood, caused by the giving way of government works further
up the river, washed away this strip and so much of the bluff as to reo
duce the de))th of plaintiff's property to from 15 to 30 feet. The prop-
erty could have been protected against the flood only by a comprehensive
system of diking, extending a distance of about 10 times the length of
plaintiff's shore line. Held, that plaintiff was not entitled to specific per-
formance of covenants by the lessee to keep the roadway leading to the
landing in repair, and to deliver up the premises "in good order and re-
pair."

4. SAME-RESTORING DAMAGED PROPERTY.
The lease in terms covered "the river front and landing In front of lots
Nos. I, 2, 3, and 4, block I, South Memphis, with ample space for a road-
way along the landing at all stages of the water, and no more"; the
leased premises "to be used by the lessee for mooring, storing, loading,
and unloading coal, wood, and ice barges or boats." Held, that by cove-
nants to deliver up the premises in good order and condition, and to keep
the roadway along the landing In good repair, the lessees did not nnder-
take to protect the lessor's land against injury caused by a sudden
change of the curJ;ents of the river, of an extraordinary character.

fl. SAME.
A provision of the lease prohibiting alterations or repairs to the prem-

Ises without the consent in writing of the lessor, and reserving to the lat-
ter the right to. make such repairs as should be necessary to the security
or preservation of the premises, was sufficient to relieve the lessee from
liability for failure to build protectIve works.

6. LIABILITY FORRENT-DESTRUC'l'ION OF PREMISJ£S.
Where a "landing" whieh Is the subject of a lease Is destroyed by the

ravages of the water, the shore line being moved back so that the bank
of the river, as It exists after the caving away of the land bas been ar-
rested, is a vertical bluff, from 60 to 80 feet high, there is such a destrl,Ic-
tion of the premises as to exempt the lessee from liability for rent.

7. SAME-EVICTION.
'l'he fact that In a lease of a landing the lessor reserves the right to make

such repairs as shall be necessary towards the security and preservation
of the premises does not give her the right to construct works in the l'iver
to protect her property which would make the use of the landing perilous
and useless to the lessees, and such conduct will amount to an eviction.


