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plaintiff, by bringing an equitable action, deprive the defendant of a
jury trial, to which he would have been entitled if the parties had
been inverted, and the defendant had sued the plaintiff. See, also,
Taylor v. Ford, 92 Cal. 419, 28 Pac. 441. This court should not deny
to the petitioner the right of trial by jury unless it clearly appears
that the proceeding is one in equity, where equitable principles and
issues are involved. If any doubts exist upon this question, they
should be solved in his favor. The motion to set the case for trial
without a jury is denied.

HERNDON v. SOUTHERN R. CO. et aI. (two cases).
(CirCUit Court, E. D. North Carolina. September 29, 1896.)

REMOVAl, OF CAUSES-LoCAL PREJUDICE.
, Defendant railroad company submitted affidavits showing that a few
years previously there was a bitterly contested litigation between its pred-
ecessor in the possession of the road and the city in which the cause was
to be tried; that during this litigation there was almost a riot; that sev-
eral of the servants of such predecessor were arrested in consequence of
the litigation, and that litigation still existed between itself and said city;
and a number of respectable and dIsinterested witnesses testified that
defendant could not obtain justice in that county, and that a prejudiee
against corporations existed there. Hela, that it was proper to order the
removal of the cause under Act March 3, 1887, though a number of wit-
nesses testified that defendllJ1it could obtain justice in that locality.

Action by Demetrius Herndon against the Southern Railroad Com-
pany and the North Carolina Railroad Company. On motion to re-
move.
F. H. Busbee and Guthrie & Guthrie, for petitioners.
Boone, Merritt & Bryant and R. W. Wierston, for respondent.

SEYMOUR, District Judge. This is a motion to remove under
the act of March 3,1887, on the grounds of alleged local influence and
prejudice. The act provides for the removal of an action from the
state to the federal tribunal when it shall be made to appear to the
United States circuit court that from prejudice or local influence a
defendant, a citizen of another state from that in which the suit is
brought, will not be able to obtain justice in the state court in which
he is sued, or in any other state court to which defendants may, un·
der the laws of the state, have the right to remove the cause on ac-
count of suchprejudiee. I have, in the case of Springer v. Howes,
69 Fed. 849, which was ably argued and carefully considered,' de·
cided that a defendant has not a right to remove to an adjacent coun-
ty on account of local prejudice, under the North Carolina statute.
Upon reading the affidavits in this case, I have not been convinced
that the local influence of plaintiff is such as constitutes a sufficient
cause for removal. I am, however, of the opinion that the action
should be removed on the ground of focal prejudice. It appears from
the affidavits submitted by defendant the Southern Railroad Company
in behalf' of its motion that a few years ago there was a bitterly-con-
tested litigation between the city of Durham and the Richmond &
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Danville Railroad Company, of which the Southern Railroad Com-
pany is the successor; that during this litigation there was almost
a riot, and several of the servants of the company were arrested in
consequence of this litigaLJn, and that litigation still exists between
the Southern Railroad Company and the city of Durham. A num-
ber of respectable witnesses, who appear disinterested, testify to their
opinion that defendant cannot obtain justice in Durham county.
Such is the opinion not only of Col. Andrews, the first vice president,
Mr. O'Brien, division superintendent, of the railroad, and J. A. White,
railroad agent, but also of N. A. Ramsey, H. N. Snow, J. H. Berry,
J. M. King, M. H. Jones, and P. C. Sneed, none of whom appear to
have any connection with the road. Four witnesses for plaintiff tes-
tify that in 1889 a suit occurred between the town of Durham and the
railroad company, growing out of the attempt of the Seaboard System
to get into Durham over the roadbed of the Richmond & Danville
Railroad; that the citizens of Durham generally took sides with the
Seaboard System; and that arrests, suits, and trials for trespass
grew out of this controversy. Fred A. Green, a witness for .the plain-
tiff, testifies that he is attorney for the town of Durham in a suit now
pending against the Southern Railroad Company to restrain the latter
from extending its road to a certain manufacturing establishment in
that city. It is true that the five last-named witnesses testify that
there is no feeling now existing in Durham against the Southern Rail-
road Company, and that they are of the opinion that the latter can
obtain a fair trial in their county. To the same effect is the tel'lti-
mony of J. F. Maddry, G. A. Barbee, F. D. Markham, and D. O. Gun-
ter, all of them highly respectable affiants. Some of the witnesses
for defendant the Southern Railroad Company say that a prejudice
against corporations exists in Durham. Some of those for plaintiff
seem 9f the opinion that a large class of its inhabitants have rather
a prejudice in favor of them. It is evident that the people of Dur-
ham have some feeling on the subject, that there has been local hos-
tility to the Richmond & Danville Railroad, which is, as far as Dur-
ham is concerned, the same as the Southern Railroad Company, and
that litigation between the town of Durham and the latter still ex-
ists. It is evidently not difficult to find honest witnesses in any coun-
ty to testify that justice can be obtained in such county in any given
case. Natural feelings of local attachment would prompt such tes-
timony. At best, it is merely negative. Under all the circumstan-
ces, I cannot refuse to give credence to the unimpeached witnesses
who testify to the existence of local prejudice. It may well exist,
and be unknown to very many of the good citizens of a county. The
reluctance with which I order a removal on the grounds assigned in
this ,case is lessened by my knowledge of the fact that no serious de-
lay, expense, or inconvenience can result. Durham is connected with
its adjacent city of Raleigh by a few miles of railroad, and a trial can
be had at the present fall term of the circuit court.
The case of H. G. Herndon, as well as that of Demetrius Herndon,

is ordered to be removed, the affidavits in the two being identical.
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In re PIKE.
(Circuit Court of Appeals, First Circuit. September 11, 1896).

No. 190, Original.
APPEAL-AFTER MANDATE.

Mandamus will issue to direct the execution of a judgment of the cir-
cuit court of appeals, notwithstanding a second appeal tor matter arising
previous to that judgment.

John Lowell and Thos. H. Talbot, for petitioner.
Francis A. Brooks and Chas. A. Gregory, for respondents.
Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, Dis-

trict Judges.

PUTNAM, Circuit Judge. This is a petition for a writ of manda·
mus, and grows out of former appeals to this court, wherein judg-
ments were entered by us, and, pursuant thereto, our mandates were
duly issued to the circuit court for the district of Massachusetts, di-
recting it to enter a decree conforming therewith. The decree was
duly entered in that court, as required by our mandates; but, before
the decree was executed, the respondent Gregory took a new appeal
to this court, which appeal was formally allowed, and a supersedeas
bond accepted. The judge of the circuit court, desiring thereupon
the instructions of this court, refused to execute the decree. There·
upon Mary H. Pike, who is a party to the decree, and interested in
its execution, filed this petition. All other parties in interest were
duly notified under the order of this court of the pendency of the
petition, or waived notice, and Gregory duly filed an answer, which
has been fully considered. The petitioner filed a replication to that
answer, which Gregory has moved to have stricken out; but we have
no occasion to settle the question of practice raised by that motion.
The appeal taken in the circuit court after our mandates were re-

ceived does not assume to relate to any subsequent matter. It was
claimed orally, in the course of the argument before us, that in one
particular the decree varied from the mandates; but the variance,
if there be any, was detrimental to only one of the persons interested,
who has waived the question on the record by uniting in this petition.
No objection to the decree for this reason was taken in the answer
to this petition, or raised in the attempted new appeal. The judg-
ment of this court in the principal cause, and the mandates pursuant
to it, covered the entire case, and provided for its final disposition in
all respects; so that, in accordance with the settled law, there was
no opportunity for a further appeal if the proceedings in the circuit
court conformed to the mandates, as, for all the essential purposes of
this petition, we find they did.
It is not necessary to trace out the history of the legislation by

force of which appellate courts have been disenabled from executing
their own decrees, and required to work out the execution of them
through the inferior eourts, the result of which is now found in sec-
tion 701 of the Revised Statutes. It is sufficient to say that when,


