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construction will be adopted. The section is none the less a revenue
regulation because its enforcement may tend to discourage the piracy
:of trade-marks, and prevent frauds upon those who consume the con·
tents of the packages. These are mere incidents of the statute, and
not its primary object. Congress has an undoubted right to legislate
to prevent frauds on the public revenue, and the validity of such legis·
lation is not affected by the fact that it incidentally tends to the dis·
covery or suppression of private frauds.
Another contention of the claimant is that the section applies only

to casks or receptacles of like character with casks, and that it does
not apply to bottles, or boxes containing bottles. In support of this
contention, we are cited to various sections of the internal revenue
law relating to the gauging, inspection, marking, branding, and
emptying of "a cask or package" of distilled spirits, where the term
"package" is probably used in the sense of "cask," but we think the
term is not used in this section in any such restricted sense. There
is no connection or relation between the marking and branding reo
quired in the sections referred to and the requirement of section 3449
that packages shall not be shipped or removed "under any other than
the proper name or brand known to the trade as designating the
kind and quality of the contents" of the package. The "name or
brand" here referred to is not placed on the package by any officp"
of the government, or under his direction. It is not an offiCIal name
or brand. It is placed there by the distiller or rectifier, who, to pre·
vent frauds on the revenue, and facilitate their discovery, is required
to make the name or brand under which he ships or removes the
package speak the truth. This requirement cannot be evaded by
putting the contents of the package in small packages or
In this case, not only the package containing the bottles, but
bottles themselves, were falsely named or branded. The term "pack.
age," as used in section 3449, includes every box, barrel, or other re·
ceptacle into which distilled spirits have been placed for shipment or
removal, either in quantity or in separate small packages, as bottles
or jugs.
We have set out in the statement the opinion of Judge Thayer on

overruling the demurrer to the information. We fully agree with
the reasoning' and conclusion of that opinion. The judgment of
the district court is reversed, and the cause remanded, with instruc-
tions to grant a new trial.

McINTOSH BATTERY & OPTICAL CO. v. BIRTMAN et al.
(Circuit Court of Appeals, Seventh Circuit. October 5, 1896.)

No. 311.
PATENTs-INVENTION-ELEoTRrcAL MACIIINES.

'l'he Atkinson patents, Nos. 275,347 and 331,754, for improvements In,
machines for generating static electricity, are void for want of invention.

Appeal from the Circuit Court of the United States for the North·
ern District of Illinois, Northern Division.
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WIll. Zimmerman, for appellant.
H. H. M. Mathews, for appellees.
Before WOODS and JENKINS, Circuit Judges, and SEAMAN,

District Judge.

WOODS, Circuit Judge. The appellant, the McIntosh Battery &
Optical Company, sued the appellees, Charles F. Birtman, Jacob Nel-
son, and Felix Boeding, charging infringement of letters patent Nos.
275,347 and 331,754, issued on April 10, 1883, and December 8, 1885,
respectively, to Philip Atkinson, of Chicago, Ill., for devices in com-
bination constitutinK a machine for generating static electricity. The
following are the claims of the patents:
No. 275,347: "(1) The combination, with a jar secured within a rigid cylin-

der or other receptacle, and provided with an interior coating, the whole con-
stituting a Leyden jar, of a supporting-bed and devices connecting the rigid
cylinder or receptacle with said bed, to secure the former in a stationary
position, SUbstantially as described. ('2) The combination, with two jars,
each secured within a rigid cylinder or receptacle which sustains its walls,
and provided with an interior coating to fonn Leyden jars, of a supporting-
bed, devices connecting the rigid cylinder or receptacle to the said bed, and
an electrical connection between the Leyden jars, substantially as described.
(D) 'l'he combination, with a jar secured within a rigid cylinder or receptacle
which its walls, and provided with an interior coating to form a
Leyden jar, of a supporting-bed and a pin or screw passing through the bot-
tom wall of the rigid cylinder or receptacle, and secured to the said bed, for
attaching the Leyden jar in a fixed position, substantially as described. (4)
'l'he combination, with two jars interiorly lined and each secured within a
rigid cylinder or receptacle, which sustains its walls to form Leyden jars,
of a supporting-bed, a pin or screw passing through the bottom wall of each
rigid cylinder or receptacle and secured to the said bed. and an electrical
connection between the two jars, substantially as described. (5) The com-
bination, with two interiorly-coated jars, each secured within a rigid cylinder
or receptacle to form Leyden jars, of a supporting-bed, to which the rigid
cylinders or receptacles are attached in fixed positions, an independent elec-
trical conductor connecting with each jar and with the supporting-bed, and
a movable switch interposed between the conductors and the jars, to estab-
lish and interrupt the current between the jars, substantially as described.
(6) T4e combination, with two Leyden jars of the character described, each
provided with an independent electrical conductor, of frictional devices for
developing static electricIty, having a connection with each jar, and a mova-
ble switch Interposed between the said electrical conductors for establishing
and Interrupting the current between the jars, substantially as described.
(7) combination, With two interiorly-lined jars, each secured within a
rigid cylinder or receptacle to form Leyden jars, a supporting-bed, and a
pin or screw passing through the bottom wall of each jar, and secured to the
said bed, of a wire extending from each pin or screw. and disconnected at
their outer terminals, and a movable switch interposed between the said
tenninals; for establishing and interl1lpting the current between the jars,
substantially as describoo. (8) The combination of two interiorly-lined jars,
each secilred within a rigid cylinder or receptacle to form Leyden jars, a
supporting-bed, a pin or screw connecting the bottom wall of each rigid cyl-
Inder or receptacle to the said bed, a wire extending from each pin or screw,
friction. devices for developing static electricity, haVing a connection with
both jars, and a movable switch interposed between the outer terminals of
the said wires, for establishing and interrupting the current between the
Jars, 8ubstimtially as described. (9) The combination of two Leyden jars,
ll. bed to which they are secured, two independent electrical conductors, each
connected at one end with each jar, the vertical posts or pins exposed at the
upper sIde of the bed, and forming the terminals of the electrical conductors,
the sockets or tubes securf'd to the bed, and connecting with the postll or
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pins, and a movable switch interposed' between the posts. pins, for, E!st,Lb-
lIshing or interrupting the current between' the jars, substantially as, de-
scribed. (10) The brackets or tUbes, E, posts or pins, d, d', and switch,D,
tn combination with Leyden jars, and wires,c, for intelTupting the electricity
and transfelTing it, substantially as described. (11) The sockets or tubes,
E, posts or pins, d, d', sWitch, D, and wires, c, in combination with the' pins
or screws, b, the lined jars in the metal cylinders or receptacles,
B, to form Leyden jars, and means for developing static electricity, and
conducting the same to the' jars, SUbstantially as described. (12) The com-
bination, with the revolving plate or disk, H, of the attached rigid metal
armatures, ,composed of disks, h, having the projecting central portions, h',
substantially as and for the purpose described. (13) The combination, with
the revolving disk, H, of the hub, K, having the openings, k, arranged in a
horizontal plane, and ,the openings, K, arranged in a plane at or about an
angle of forty-five degrees, and the comb-carrying rods secured in said open-
Ings, substantially as described, whereby two of the rods lie In the same
horizontal plane, and the other two stand at an angle thereto, for the pur-
poses set forth. (14) The plate, I, having holes near its periphery or edge,
In combination with the rods, 0, attached to the said plates by passing
through the said holes, and friction devices, tor developing static electricity,
whereby the latter Is conducted through the plate by the said rods, substan-
tially as described. (15) The perforated plate, I, having armatures, r, in
combination with the rods, 0, conductor, t, receiving-disk, s, and connecting
strip, s', for passing the charge directly through the plate, and preventing loss
by leakage or, otherwise, substantially as described. (16) The conducting
strips, t', terminating within tlIe edge of the perforated plate, I, and connect-
ing the brush-holders with the armatures for preventing wastage from leakage
or otherwise, SUbstantially as specified. (17) The plate, I, having holes near
its periphery or edge, in combination with brush holders passing through such
holes, armatures, r, disks, s, connecting-strips, s', and conductors, t, te1.'minat-
Ing Within the edge or periphery,of the plate, I, for securing the brushes to the
plate and preventing wastage or loss by leakage or otherwise, substantially as
specified."
No. 331,754: "(I)' The hub, F, having a metallic core, F1, In combination

with the arms, I, of non-conducting material, terminating in the hub, F, and
the arms, G, of conducting material, terminating in the metalllc core, F1,
substantially as and for the purpose (2) The arms, G, carrying a
comb, In c(lIDbinatlon with the curved rods, H, and head, H1, carryIng a comb
for connecting two combs to run to a common point, and located and operated
with distinct rotary disks, substantially as and for the purpose specified. (3)
The rotary disks, A, A1, and stationary disks, B, E1, in combination with a
double series of combs and brushes carried by rods, G, H, and a double
series of combs carried by rods, J, K, and a double series of brushes
carried by rods, L, to co-act with the rlilspective disks, substantially as
and for the. lIur-pose specified. (4) A hub, F, having a metal core, F1,
arms, G, having connection with the metal core, and rods, I, terminating in
the hub, F, In combination with the curved rods, H, having head, H1, the
curved rods, K, having head, K1, substantially as and for the specified.
(5) In a Leyden jar, an interior coating, Q8, slotted at one end, and provided
with a cross-support, Q', for car1.'Ying the rod of a Leyden jar, and forming an
interior lining for the jar, substantially as specified. (6) In a Leyden jar,
the Interior fiexlble support, QS, having a support, Q4, in combination with a
stopple, Q1, and rod, P, for giving the rod a firm support, substantially as
specified."
The answer denied invention, and infringement, and alleged prior

patents, prior publications, and prior use. The patentee, on cross-
examination, testified as follows:
"'0. Do you Imow the machine called the 'Voss machine,' which I believe

was exhibited In the Paris Exhibition in 1878? A. I don't know of any ma-
chine especially known as the 'Voss machine,' further than what I have
already stated. Q. In your direct examination, you stated that the im-
provements .claimed to be invented· by you were Improvements upon the
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machines of Holtz, Toepler, and Voss. What improve.ment does your Ex-
hibit A show upon the construction or invention exhibited in those three
machines, respectively, or taken together? A. The improvements made by
Voss on the Toepler-Holtz machines consists, substantially, in supporting
the insulated combs shown here [indicating on Exhibit A] in a horizontal
positi<m by means of insUlators supported on tJ;te shaft on which the plate
revolves. The machine, when I first saw it, previous to taking out my pat-
ents, had combs supported in tbismanner, and brushes supported by brass
lugs attached to the stationary plate of the machine. 'rhe lugs were
cemented to the rear surface of the plate, and projected beyond the edge of
tbe plate. I found on operating the machine that there was a considerable
escape of electricity from the outer edges of these lugs, and conceived the
idea of drilling holes through the plate itself and attaching the brushes to
the plate by means of these holes, and also terminating the conductor lead-
ing from the brushes to the conductors, inside the margin of the plate, so
as to leave an insulating surface between the edge or margin of the plate
and the extremity of this conductor, so that the electric charge could pass
directly througb the plate to the inductor without allowing any escape as
formerly by the lugs. I also found that the connection between the Leyden
jars or condensers was made by a continuous wire under the bed of the
machine, and that physicians de.sired to use the static current circulation be-
tween the outside coatings of the jars for medical purposes, and hence
could not use that current sufficiently without some means of opening and
closing the circuit between those outer coatings; hence I made the applka-
tion of a switch in the circuit, between those outer coatings connecting the
outer coatings of each jar with the terminals of the switch, so that by open-
ing the switch the current could be conducted by sockets connected with
those terminals through fiexible conductors to a patient or a piece of appa-
ratus connected wHh the terminals of those conductors. I also found that
the diagonal unlnsulated combs were supported on the shaft on which the
plate revolves in such a way as to be moved to an,y required angle, and
hence were often loose, and were liable to be set wrong, and to come in
contact with the surface of the revolving plate. Hence, I conceived the
idea of using a central disk of insulating material, to which those combs
could be permanently attached at a fixed angle, and also the insulated
combs attached to the same disk; the uninsulating combs being attached to a
conductor at the center of this disk, while the insulatOit'S of the other pair
of combs had no electrical connection with this conductor; so that a person
not an expert could set up the machine without liability of mistake. I also
found that the Leyden jars were coated inside and out with tinfoil, and
rested loosely on plates connected underneath by the conductor aforemen-
tioned, and were liable to fall off or be knocked off the machines, and be
broken; and I conceived the idea of using an outside coating of rigid mate-
rial, which should be attached to the base of the machine to prevent the
liability of the jars being knocked off. I also found that the disk or car-
riers cemented to the front surface of the revolving plate consisted of tin-
foIl, and that this tinfoil was liable to be scratched or marred by the brushes
and combs, and the brass centers were liable to be knocked off and loos-
ened by the combs. I therefore conceived the idea of making the carriers-
both the center portion and the base-in one piece of rigid materIal, So as
to furnish a broad supporting base for the carrier, and prevent the base
being injured or marred like the tinfoil. The machines thus made under my
first patent were made of two glass plates, one stationary and the other
rotating; and I found similar machines made with several glass plates,
some stationary and some rotating, but found there was no advantage gained
by the addition of those other plates. I subsequently saw a machine of a
different construction from the original one, which had four plates con-
structed in such a way as to make all the plates effective in generating elec-
tricity; and I conceived the idea of constructing a four-plate machine covered
by my patent, in which the principle of thIs four-plate machine last referred
to could be employed, and my second patent covers the point embraced in
that four-plate machine. The four-plate machine referred to was a Holtz
machine. Q. I w[Jl ask you if you are the original and first Inventor c!
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placing the Leyden jar ina mctalllc cup from which it is removable? A-
No, sir: that Is an old Invention. Q. Are you the original and first In-
ventor of making or breakIng an electrical current by the movement of a
simple lever switch? A. No, sir. Q. Are you the original and first inventor of
drllilng holes In the statIonary plates to'which to attach the rods referred to
in your testImony? A. As far as I know, I am. I never saw or heard of any
machines before being constructed In that way. Q. Are you the first Inventor
of having a rod pass up through the stopper of the Leyden jar, tlle end ter-
minating in the knob through whIch the discharging rod passes? A. No
sir. Q. Are you the orIgInal and first inventor of having the interior coat-
Ing of the Leyden jar a removable metalllc cup? A. I am not; the inven-
tion is old; but I am the inventor of a certain applicatIon for. such a coat-
Ing to this machine. Q. Are you the Inventor of the corks and metallIc cov-
ering which the rod before mentioned In the Leyden jar
A. NO,slr. I did not Invent the cork, but did Invent the combination Of
the cork and InsulatIng cover through whIch the rod passes. Q. Are you
the original and first inventor of fastenIng the Leyden jar of a static electric
machine to the bed of the machine? A. As far as I know, I am. I never
saw it done before, and never heard of It beIng done before. Q.. Do you
remember whether the Voss machInes, of which have before spoken, had
the Leyden jar loose or fastened to the bed of the machine?A. 'I'hey were
lOose."
Other witnesses, expert and nonexpert, testified, and, besides, there

was adduced a quantity of documentary proof consisting of prior
patents and printed publications. A discussion of the evidence
could be of little use or interest. It is enough to say that a careful
study of it and of the briefs of counsel has confirmed the opinion
produced by the oral argument tha.t· patents in suit contain
nothing elltitled to be called invention. The decree dismissing the
bill is therefore affirmed.

CEREAL CO. v. ELI PETTIJOHN CEREAL CO.
I.

(Cb'cuit Court of Appeals, Seventh Ctrcuit. October 5, 1896.)
No.315.

1. PRELIMINARY INJUNCTION.
A preliminary InjunctIon, being somewhat In the nature of a judgment

and execution trial, should not be granted except in Calles of press-
Ing necessity. 'l'he right to it must be. clear, and the apprehended injury
grievous; and generally, where the injury may be measured in money,
the alleged wrongdoer should be shown to· be. pecuniarily unable to respond
In damages.

.. !:lAME-T,RADE-NAMES.
A prelimInary Injunction against the use of the name "Pettijohn" In con-

nection with certain prepared cereal foods held to have been properly de-
nIed, where, upon the evidence, complainant's exclusive right to the name
was doubtful. 72 Fed. 903, affirmed.

Appeal from the Circuit Court of the United States for the North-
eorD District of Illinois.
. This suit was brought to enjoin the use of the appellant's trade-name, "Pet-
tijohn'S California Breakfast Food," applled to the manufacture of rolled
wheat. 1'he bill charged that In the year 1889 three brothers of the name
of Pettijohn (William A., Lawrence 'V., and Samuel R.) Commenced the man-
ufacture of rolled wheat at Minneapolis, Minn., selling their product under
the name of "Pettijohn's California Breakfast l!'ood." This busIness was
continued until November, 1890, when It was sold to a corporation, Petti-


