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3, 4, and 5. These assignments of error are confessed by the de·
fendant in error, and need not be further noticed.
6 and 7. These assignments of error are not carried into the brief

as required by our rule, and we presume, therefore, are not relied
upon by the plaintiff in error. They are of no importance.
8, 10, and 11. The clerk is entitled to fees for making duplicate

copies of the orders of the court for the payment of witnesses and
jurors, but he is not entitled to charge a fee for affixing the seal of
his office to the certificate of these orders. Van Duzee v. U. S., 59
Fed. 440; U. S. v. Van Duzee, 140 U. S. 169, 11 Sup. Ct. 758; U. S.
v. Jones, 147 U. S. 672,13 Sup. Ct. 437.
9, 13, and 14. The United States is not liable to the clerk for the

fees for services performed for a defendant in a criminal case. It
was error, therefore, to allow the clerk the fee charged (1) for swear-
ing the defendant in a criminal case to an affidavit for a new trial,
(2) for filing a petition of the defendant in a criminal case protesting
against the place of imprisonment, (3) for filing motion for a new
trial on behalf of the defendant, and (4) for filing an affidavit for
witnesses on behalf of the defendant.
12. The proper practice is for the clerk to make and deliver to

the marshal two copjes of every sentence in a criminal case. One of
these copies the marshal delivers with the prisoner to the keeper of
the proper prison, and the other he returns to the clerk with an ac-
count indorsed thereon in writing showing the time and mode of
its execution. The clerk is entitled to charge for making both cop-
ies.
Where, as in this case, there is a rule or order of thl' court re-

quiring the clerk in issuing subpoonas in criminal cases to make
copies thereof under his certificate and seal to be left with the wit-
nesses by the marshal, he is entitled to compensation for such copies.
Under our ruling we find the aggregate amount of fees erroneously

allowed the clerk by the lower court to be $163.35. Deducting this
sum from $2,178.76, the amount of the judgment below, $2,015.41 re-
mains. The judgment of the circuit court is reversed, and the cause
remanded, without the allowance of costs to either party in this court,
with directions to render judgment for the plaintiff in the action
for the sum of $2,015.41.

UNITED STATES v. ADY.
(CIrcuit Court of Appeals, Eight Circuit. September 28, 1896.)

No. 634.
1. REVIEW OF JUDGMENT-ApPEAL-WRIT OF ERROIl.

Judgments of the circuit COllrtS in suits against the United States, under
the act of March 3, 1887, may be reviewed in the circuit courts of appeals,
either by appeal or by writ of error. Chase v. U. S., 15 Sup. Ct. 174,155 U.
S. 489, followed.

2. SAME-REVIEW OF FINDING OF FACTS.
In Buch cases the question whether the findings of fact made by the

lower court support its conclusions of law may be reviewed by the circuit
courts of appeals, without exceptions taken, upon seasonable assignments
of error.
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8. DISTRICT ATTORNEYS-EXTRA SERVICES-COMPENSATION.
The acts of congress regulating the pay of district attorneys impose

three conditions precedent to the recovery of any extra compensation: (1)
The services must be such as he is not obliged to perform; (2) extra com-
pensation must be authorized by law; and (3) there must be an appropria-
tion expressly, therefor.

,. SAME.
A district attorney is not entitled to extra compensation for services
rendered by direction of the attorney general, in examining the titles to
sites for public buildings, in taking depositions in his district in an action
pending in another district, in defending officers of the army in suits
against them for acts done in the line of their duties, or in preparing
briefs in or arguing cases to which the United States is a party.

In Error to the District Court of the United States for the District
of Kansas.
W. C. Perry, for plaintiff in error.
J. W. Ady, Samuel R. Peters, and John C. Nicholson, for defendant

in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. Joseph W. Ady, the defendant in er-
ror, was United States district attorney for the district of Kansas
from November 11, 1889, until September 7, 1893. He sued the
United States under the provisions of the act of congress entitled
"An act to provide for the bringing of suits against the government
of the United States," approved March 3, 1887 (24 Stat. 505, c.
1 Supp. Rev. St. [2d Ed.] 559), to recover the reasonable value of
special services, which he claimed to have rendered in 1891 and 1893.
He obtained a judgment, and the United States sued out this writ of
error to reverse it.
A motion has been made by the defendant in error to dismiss the

writ on three grounds: Because the act of March 3, 1887, authorizes
the review of such a judgment by appeal only; because the govern-
ment took no exceptions to the findings and conclusions of the court
below; and because the supreme court alone is authorized to review
such a judgment. The supreme court of the United States has de-
cided the questions presented by this motion, and it must be denied
in accordance with the opinions rendered in Chase v. U. S., 155 U. S.
489, 495-500, 15 Sup. Ct. 174-176; Bank v. Peters, 144 U. S. 570,
12 Sup. Ct. 767; and Ogden v. U. S., 148 U. S. 390, 13 Sup. Ct. 602.
See, also, U. S. v. Davis, 131 U. S. 36, 39, 9 Sup. Ct. 657, 658; U.
S. v. Perry, 4 U. S. App. 386, 1 C. C. A. 648, and 50 Fed. 743; Bax-
ter v. U. S., 10 U. S. App. 243,2 C. C. A. 411, and 51 Fed. 671; Camp-
bell v. U. S., 27 U. S. App. 666, 13 C. C. A. 128, and 65 Fed. 777;
and U. S. v. Morgan, 27 U. S. App. 410, 12 C. C. A. 6, and 64 Fed. 4.
These decisions establish the rule that judgments of the circuit
courts under the act of March 3, 1887, supra, may be reviewed in the
circuit courts of appeals, either by appeal or by writ of error; and
the question whether the findings of fact made by the lower court
support its conclusions of law may be reviewed without exceptions,
upon seasonable assignments of error.
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The defendant in error founds his right to the judgment he ob-
tained below upon tb.e proposition that the services for which he
claimed compensation in this a.ction were not such as he was re-
quired to render by virtue of his official position, but were special
services, which he was lawfully requested to render by the heads of
departments of the government, and for which he was entitled to
such reasonable compensation as the attorney general should allow,
in addition to the salary or compensation prescribed by congress for
the discharge of his ordinary duties. The counsel for the govern-
ment insists, on the other hand, that the compensation or salary
fixed by the acts of congress covered these services, and that the
heads of the departments of the government were not authorized by
law to subject the United States to any liability on account of them
beyond that fixed comnensation. The services consisted (1) of ex-
amining the titles to sites for public buildings, and rendering opin-
ions as to their validity, at the request of the secretary of the treas-
ury; (2) of attending to the taking of a deposition at the request of
the attorney general in the district of Kansas, in a suit between the
United States and the First National Bank of New York, which was
pendiJ?g in the state of New York; (3) of defending, at the request
of the attorney general, certain officers of the army against suits
brought against them for acts which they claimed to have done in
the discharge of their duties as such officers; and (4) of preparing
a brief, and making an oral argument before this court, outside the
district of Kansas, at St. Paul, in the case of U. S. v. Trans-Missouri
Freight Ass'n, 19 U. S. App. 36, 7 C. C. A. 15, and 58 Fed. 58, by di-
rection of the attorney general. The action was brought to recover
the reasonable value of these services. It was conceded that they
were of the value charged in the petition; that the amounts claimed
for them had been allowed in the usual course by the judge of the
United States district court for the district of Kansas, and by the
attorney general. The amounts thus allowed were treated by the
accounting officers of the government as a part of the fees, charges,
and emoluments to which the district attorney was entitled by rea-
son of the discharg-e of the duties of his office, and he was allowed
and paid by their direction at the rate of $6,000 a year during the
time when these services were rendered; but he was refused any
further payment, although the value of these services raised the
earnings of his office above the maximum. It is for this excess
above the compensation fixed by acts of congress that this judg-
ment was rendered.
Section 833 of the Revised Statutes provides that every district

attorney shall make a semiannual return "of all the fees and emolu-
ments of his office, of every name and character."
Section 834 provides that the preceding section shall not apply to

the fees and compensation allowed to district attorneys by section
825 (which gives them a percentage on moneys collected by them
under the revenue laws) and section 827 (which aJlows them com·
pensation for the defense of revenue officers in certain' cases), but
that "all other fees, charges, and emoluments to which a district
uttorney • • • may be entitled by reason of the discharge of
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the d,uties of his office, as now or hereafter prescribed by law.
* * * shall be included in the semiannual return." .
Section 835 is:
"No district attorney shall be allowed by the attorney general to retain of

the fees &nd emoluments of his office which he is required to include in his
semiannual return, for his personal compensation, over and above the neces-
sary expenses Of his office, inclUding necessary clerk hire, to be audited and
allowed by the proper accounting officers of the treasury department, a sum
exceeding six thousand dollars a year, 01' exceeding that rate for any time
less than a year."
Section 823 reads:
"The following and no other compensation shall be taxed and allowed to

solicitors and proctors in the courts of the United States, to dis-
trict attorneys, clerks of the circuit and district courts, marshals, commission-
ers, witnesses, jurors, and printers in the several states and territories, except
in. cases otherwise expressly provided by law. But nothing herein shall be
construed to prohibit attorneys, solicitors, and proctors from charging to and
receiVing from their clients, other than the government, S1;1ch reasonable
compensation for their services, in addition to the taxable costs. as may be
in accordance with general usage in their respective states, or may be agreed
upon between the parties."
Sections 824 to 827 inclusive prescribe the fees that may be allowed

and taxed to district attorneys and other officers.
Sections 1764 and 1165 are:
"Sec. 1764. No allowance or compensation shall be made to any officer 01'

clerk, by reason of the discharge of duties which belong to any other officer
or clerk in the same or any other department; and no allowance or compen-
sation shall be made for any extra services whatever, which any officer ,or
clerk may be required to perform, unless expressly authorized by law.
"Sec. 1765. No officer in any branch of the public service, or any other peI-

son whose salary, payor emoluments are fixed by law or regulations, shall
receive any additional pay, extra allowance, or compensation, in any form
whatever, for the disbursement of pubIlc money, or for any other service or
duty whatever, unless the same is authorized by law, and the appropriation
therefor explicitly states that it is for such additional pay, extra allowance
or compensation."
It would be difficult to state more clearly than these provisions of

the acts of congress do the rule that the compensation which they
prescribed for the discharge of the duties of the office of district attor-
ney shall be his only compensation, or to prohibit more positively the
allowance of any additional compensation "for any other service or
duty whatever, unless the same is authorized by law, and the appro-
priation therefor explicitly states that it is for such additional pay,
extra allowance or compensation." They. impose three conditions
precedent to the recovery by a district attorney of any compensation
beyond that prescribed by these statutes, namely: The services
must have been such as he was not reql1ired to perform in the dis-
charge of the duties of his office; the extra compensation for his
services must have been authorized by law; and there must have been
an appropriation therefor which explicitly stated that it was for such
extra compensation. The only attempt to show that these coooi-
tions governed the services here in question consists in the citation
of section 3 of the act making appropriations for the legislative,
executive, and judicial expenses of the government, approved June
20, 1874 (18 Stat 109, c. 328), whip]} reads:
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"Sec. 3. That no civil officer of the government shall hereafter receive any
compensation or perquisites, directly.. or indirectly, from the treasury or prop-
ertyof the United States beyond his salary or compensation allowed by law:
provided, that this shall not be construed to prevent the employment and pay-
ment by the department of justice of district attorneys as now allowed by
law for the performance of services not covered by their salaries or fees."
-And a reference to the fact that a similar act of 1888 (25 Stat.
545) and acts of subsequent years contain clauses appropriating cer-
tain sums of money "for payment of district attorneys, the same be-
ing for payment of such special compensation as may be fixed by the
attorney general for services not covered by salary or fees."
But there is nothing in these provisions which modifies the positive

inhibition of the statutes which have been cited, or tends to show
that the services rendered by the defendant in error were not covered
by his salary or fees, or that extra compensation for them was ex-
pressly authorized by law. These acts of congress nowhere expressly
provide that a district attorney shall receive, in addition to his salary,
the reasonable value of his services in examining the titles to sites
for public buildings, in taking a deposition in his district in an action
pending in another district, in defending officers of the army in suits
against them for acts done in the line of their duties, or in prepar-
ing briefs or arguing cases in this court in which the United States
is a party. Without an express provision of this character, such
compensation cannot be allowed, taxed, or paid, because the statutes
cited repeatedly prohibit it. Gibson v. Peters, 150 U. S. 342, 347, 14
Sup. Ct. 134, 135; Ruhm v. U. S., 66 Fed. 531.
Moreover, there are express provisions of acts of congress which

bring the particular services in this case squarely within these inhibi-
tions:
(1) In the act of March 2, 1889, making appropriations for sundry

civil expenses of the government (25 Stat. 941, c. 411), there is this
provision:
"That hereafter all legal services connected with the procurement of titles

to site for public buildings, other than for li1'e-saving stations and pier-head
llghts, shall be rendered by United States district attorneys."
The sites, the titles to which were examined by the defendant in

error, were not for life-saving stations or pier-head lights, and under
this act he was discharging the prescribed duties of his office when
he made the examinations and gave his opinions upon the titles re-
ferred to in his petition. •
(2) The attorney general had express authority to send an officer

of the department of justice to attend to the taking of a deposition at
Wichita, in the state of Kansas, in the suit of the United States
against the First National Bank of New York, which was pending in
the state of New York. Rev. St. §§ 360, 367. He directed the de-
fendant in error to perform this duty. Even if this was one of the
duties of some other officer of the same or any other department of
the government, he was prohibited from recovering any extra com-
pensation for it by section 17G4, Rev. St., quoted supra.
(3) Section 299 of the Revised Statutes provides that:
"All accounts of the United States district attorneys for services rendered

.. .. .. In cases Instituted against the officers of the United States .. .. ..
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for acts committed or omitted or suffered by them in the lawful discharge or
their duties, shall be audited and· allowed as in other cases, assimilating the
fees, as near as may be, to those provided by law for similar services in cases
In which the United States is a party."
This section is taken from section 12 of the act of August 16, 1856

(11 Stat. 50, c. 124), which was passe<I for the purpose of declaring
s1,Ich services to be official. 8 Ops. Attys. Gen. 399. It is, in legal
effect, a prohibition of a recovery upon a quantum meruit for such
servtces. Itmakes them a part of the duties of the office, and requires
their compensation to be assimilated to the prescribed fees, and to be
r.eturned and accounted for asa part of the compensation prescribedby sections 823, 824, 833, 834, and 8351)f the Revised Statutes. Hence
no excess above the $6,000 per annum fixed by these sections can be
recovered on account of these services. Smith v. U. S., 26 Ct. 01. 568,
576; U.S. v. Smith, 158 U. S. 346, 355, 15 Sup. Ct. 846, 849.
(4) The services by the defendant in error outside of his

district in preparing a brief and making an argument before this
court in U. S. v. Trans-Missouri FreightAssfn were well worth the
amount he was allowed for them by the attorney general and
the districtjudg'e. If congress had authorized these officers or this
court toilliow the payment of this amount, it ought to be paid, but
we are unable to discover any s,uch authority in the acts of congress.
They provide tbat the attorney 'general may send any officer of the
department of justice to perform such services. Section 367, Rev. St.
They prohibit the payment of compensation to this defendant in
error, even if the rendition of these services belonged to some other
officer of that or any other department. Rev. St. § 1764. They pro-
hibit such an allowance unless the same is expressly authorized by
law, and ,the appropriation therefore explicitly ,states that it is for
such additional pay, extra allowance, or compensation. Id. §§ 1764,
1765. IIi. view of these inhibitions, the defendant in error was not en-
titled, in our opinion, to any excess above hiE! maximum of $6,000 per
year on account of these services. U. S. v. Smith, 158 U. S. 346, 355,
15 Sup. Ot. 846, 849.
The judgment below must accordingly be reversed, without costs to

either party in this court, and the case remanded to the court below,
with directions to render a judgment in favor of the plaintiff in error.
It is so ordered.

•
UNITED STATES v. ONE HUNDRED AND THIRTY-TWO PACKAGES

OF SPIRITUOUS LIQUORS AND WINES et al.
(Circuit Court of Appeals, Eighth Circuit. October 5, 1896.)

No. 691.
1. FRAUDS ON THE REVENUE-BRANDS OF LIQUORS.

Rev. St. § 3449, which provides that "whenever any person ships, trans-
ports, or removes any spirituous or fermented liquors or wines, under
any other than the proper name or brand known to the trade, as desig.
nating the kind and quality of the contents of the casks or packages
containing the same," he shall forfeit such liquors and pay a fine, is
not a trade-mark regulation, but is for the prevention and detection of


