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“In most districts it is the habit of commissioners to send up the original
proceedings before them,—a practice to which there seems to be no objec-
tion, conducing, as it does, to a diminution of expenses to the government;
but, where the requirements of section 1014 are literally adhered to,"the
expense of preparing such transcript is a proper charge against the govern-
ment.”

3, 4. The commissioner is entitled to fees for writing out the testi-
mony of witnesses in examinations had before him as an examining
magistrate. In U. 8. v. Ewing, 140 U. 8. 142, 147, 11 Sup. Ct. 744,
the supreme court said such a charge “is clearly allowable,” and that
writing out the testimony in such proceedings “is the general prac-
tice in every properly conducted commissioner’s office” It is very
important to the interests of the government that the testimony of
the witnesses in these preliminary examinations should be reduced
to writing, and sent up with the transeript of the proceedings. This
is the only mode in which the district attorney, who seldom attends
the examination before the commissioner, can acquire exact informa-
tion as to the nature of the offense, ascertain the names of the ma-
terial witnesses, and acquire a knowledge of the particular facts that
can be proved by each. ' It has always been the practice of the com-
missioners in the district of Nebraska to write out and send up with
the transcript of the proceedings before them the testimony of the
witnesses, and this practice has been approved and confirmed by the
judgments and orders of the United States court in that district as
often as the accounts of commissioners have come before the court
for examination and approval. If a rule of court was essential to
the validity of a charge for such services, the uniform and unvary-
ing practice of the court and its officers in this regard for more than
a quarter of a century has all the force and effect of a written rule of
court on the subject. Bank v. Farwell, 6 C. C. A. 24, 56 Fed. 570.
The judgment of the cireuit court is affirmed.
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1. CLERES OF COURT—SWEARING JURIES—FEES.
A clerk of a United States district court is not entitled to fees for swear-
ing juries.

2. SAME—COPY OF INDICTMENT.
Except in capital cases, the clerk is not entitled to fees for making cop-
fes of indictments, or for affixing his seal thereto, unless, by order of
court, he is required to furnish such copies.

8. BaME—DurLicATE CoPIES OF ORDERS.
The clerk is entitled to fees for making duplicate copies of orders of the
court for payment of witnesses, but not for affixing his seal to certificates
thereof.,

4. 8AME—SERvVICES RENDERED DEFENDANT.
The United States is not liable to the clerk for services performed for
defendant in a criminal case.
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b. BaAME—COPIES 0F SENTENCE.
It Is proper practice for the clerk to make and deliver to the marshal
two copies of every sentence in a criminal case, and he is entitled to
_charge for both copies.

6. SAME—SERVICE OF SUBP®ENA.

Where there is g rule of court requiring the clerk, in issuing subpoeneas
in criminal cases, to make copies thereof under his certificate and seal, to
be left with the witnesses by the marshal, he is entitled to compensation
for such copies.

In Error to the Circuit Court of the Umted States for the District
of Nebraska.

A. J. Sawyer, U. S. Atty.
Charles H. Marple, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. This action was brought by Elmer
8. Dundy, Jr., the defendant in error, against the United States to
recover certain fees for services performed by him as clerk of the
United States district court for the district of Nebraska, which had
been disallowed by the proper accounting officers of the treasury de-
partment. The assignments of error will be considered in their nu-
merical order.

1. The court below allowed the plaintiff numerous charges, amount-
ing in the aggregate to $28.60 for “swearing juries.” This was an
error. There is né law authorizing the clerk to charge a fee for
swearing juries.

2. The court allowed the plaintiff sums aggregating $47.25 for
seals and certificates affixed to copies of indictments furnished to de-
fendants. These indictments were not in capital cases, and the find-
ing of facts by the lower court does not show that the copies were
furnished by order of the court upon application of the defendants.
The clerk cannot, on his own motion, furnish defendants with copies
of indictments against them, and charge the government with the
expense. In the case of U. 8. v. Van Duzee, 140 U. 8. 169, 173, 11
Sup. Ct. 758, 760, the supreme court said:

“We have no doubt, however, of the power of the court to order a copy of the
indictment to be furnished upon the request of the defendant. and at the ex-
pense of the government; and, when such order is made, the clerk is entitled to
his fee for the copy. In many cases, however, the defendant does not desire a
copy, or pleads guilty to the indietment upon its being read to him, and in such
cases there is no propriety in forcing a copy upon him, and charging the gov-
ernment with the expense.”

This charge was disallowed by the accounting department {upon the
distinct frround that there was no order of the court requiring the
clerk to furmsh the copies of the indictments. The plaintiff makes
the account of these items returned by the department with the rea-
son for their disallowance indorsed thereon an exhibit to his com-
plaint, and the basis for his action, but does not aver in his com-
plaint, and the lower court did not find, that there was any order of
the court requiring him to furnish the copies. Upon the record
before us, the clerk was not entitled to fees for making copies of the
mdlotments, or for affixing his certificate and seal thereto. ‘
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3, 4, and 5. These assignments of error are confessed by the de-
fendant in error, and need not be further noticed.

6 and 7. These assignments of error are not carried into the brief
as required by our rule, and we presume, therefore, are not relied
upon by the plaintiff in error. They are of no importance.

8, 10, and 11. The clerk is entitled to fees for making duplicate
copies of the orders of the court for the payment of witnesses and
jurors, but he is not entitled to charge a fee for affixing the seal of
his office to the certificate of these orders. Van Duzee v. U. 8., 59
Fed. 440; U. 8. v. Van Duzee, 140 U. 8, 169, 11 Sup. Ct. 758; U. 8.
v. Jones, 147 U. 8. 672, 13 Sup. Ct. 437.

9, 13, and 14. The United States is not liable to the clerk for the
fees for services performed for a defendant in a criminal case. It
was error, therefore, to allow the clerk the fee charged (1) for swear-
ing the defendant in a criminal case to an affidavit for a new trial,
(2) for filing a petition of the defendant in a criminal case protesting
against the place of imprisonment, (3) for filing motion for a new
trial on behalf of the defendant, and (4) for filing an affidavit for
witnesses on behalf of the defendant.

12. The proper practice is for the clerk to make and deliver to
the marshal two copies of every sentence in a criminal case. One of
these copies the marshal delivers with the prisoner to the keeper of
the proper prison, and the other he returns to the clerk with an ac-
count indorsed thereon in writing showing the time and mode of
its execution. The clerk is entitled to charge for making both cop-
ies.

‘Where, as in this case, there is a rule or order of the court re-
quiring the clerk in issuing subpcenas in criminal cases to make
copies thereof under his certificate and seal to be left with the wit-
nesses by the marshal, he is entitled to compensation for such copies.

Under our ruling we find the aggregate amount of fees erroneously
allowed the clerk by the lower court to be $163.35. Deducting this
sum from $2,178.76, the amount of the judgment below, $2,015.41 re-
mains. The judgment of the circuit court is reversed, and the cause
remanded, without the allowance of costs to either party in this court,
with directions to render judgment for the plaintiff in the action
for the sum of $2,015.41.

UNITED STATES v. ADY.
(Cfrcuit Court of Appeals, Bight Circuit. September 28, 1896.)
No. 634,

1. Review or JUDGMEXRT—APPEAL—WRIT OoF ERROR.

Judgments of the circuit courts in suits against the United States, under
the act of March 3, 1887, may be reviewed in the circuit courts of appeals,
either by appeal or by writ of error. Chase v, U. 8,, 15 Sup. Ct. 174, 155 U.
5. 489, followed.

2. 8aMe—REVIEW oF FINDING oF Facts.

In such cases the question whether the findings of fact made by the
lower court support its conclusions of law may be reviewed by the circuit
courts of appeals, without exceptions taken, upon seasonable assignments
of error.



