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as a whole. McClellan v. Pyeatt, 4 U. S. App. 319, 1 C. C. A. 613,
and 50 Fed. 686. The same rule may be properly applied to an
exception taken to the remarks of counsel. Such exceptions
should be made specific, so as to advise both court and conn-
sel in what respect the line of argument is deemed objectionable or
unfair. But let it be conceded that it appears with sufficient cer-

, tainty that the exception was aimed at the closing paragraph of the
above excerpt, in which counsel for the plaintiff below referred to his
client's expectancy of life, and contended for an assessment of dam-
ages based on that expectancy, yet even in that event we do not think
that the language employed would justify a reversal of the case. It
will be observed, taking all that was said into consideration, that
counsel for the plaintiff below merely referred to the nature of his
client's injuries, sufferings, and physical condition, and to his age, ex-
peotancy of life, and earning capacity (all of which were facts in evi-
dence), and, in view of such considerations, contended before the jury
that the sum sued for was reasonable in amount, and that his client
was justly entitled to the amount of damages claimed in his com·
plaint. As the sequel showed, however, the jury did not regard the
sum sued for as reasonable, and were not influenced by the ap-
peal that was thus made to them., for they only allowed the plain·
tiff one-half of the amount claimed. It is apparent, therefore,. that
the language complained of did no harm, even if it was subject to crit·
icism. In support of the assignment of error now under considera-
tion we have been referred to a previous decision of this court in the
case of Railway Co. v. Farr, 12 U. S. App. 520, 528, 6 C. C. A. 211, and
56 Fed. 994. We adhere to what was there said and decided, but
the case referred to and the one now in hand are not parallel. In
the former case counsel for the plaintiff stated to the jury, in 'llub-
stance, that they should assess the plaintiff's damages by
out what amount he could earn in a month, then multiply that by 12,
and then multiply the latter amount by the number of years consti-
tuting his expectancy. The direction thus given to the jury by the
plaintiff's counsel was objected to by opposing counsel, and in over-
ruling the objection the trial court practically approved the direction
that had been given to the jury by saying, "That is a fair argument."
We held that to be a manifest error, but no such case is made by
the present record.
It results from what has been said that we find no material error

in the proceedings of the trial court, and the judgment of that court
is accordingly affirmed.
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1. UNITED STATES CO;\DIISSIOKER-FEES.
A commissioner is entitled to the legal fee for a written order to a

jailer for the release of a prisoner on bail.
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2. SAME-TRANSURIPT. •
Where proceedings are had before the commissioner, under Rev. St.

§ 1014, agreeably to the usual mode of proceedings against offenders in
the 8tate, and the offender is imprisoned or bailed for trial, the commis-
sioner is entitled to fees for a transcript of proceedings returned into the
clerk's office of the court having cognizance of the case.

S. SAME-REDUCING EVIDENCE TO WRITING-PRACTICE.
It is important that a commissioner should write out the testimony taken
before him in preliminary examinations, and he is entitled to fees there·
fOr as an examining magistrate.

In Error to the Circuit Court of the United States for the Distriot
of Nebraska.
A. J. Sawyer, U. S. Atty.
Charles H. Marple, for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit. Judge. This action was by Elmer
S. Dundy, Jr., the defendant in error, against the United States, to
recover certain fees for services performed by him as commissioner
of the circuit court of the United States for the district of Nebraska,
which had been disallowed by the proper accounting officers of the
treasury department. The assignments of error will be considered
in their ,numerical order. '
1.'Where·a United States prisoner is CDmmitted to jail by a com·

missioner for want of bail, and afterwards gives bail, the commis·
sioner is entitled to charge the legal fee for a written order to the
jailer to liberate the prisoner. The commissioner is not required to
go in person to the jailer, and give directions for the prisoner's re-
lease. The jailer is entitled to some more durable and substantial
evidence. of his authority to liberate a prisoner than a mere verbal
message from the commissioner. .
2. Where proceedings are had before the commissioner, under

section 1014, Rev. St. U. S., agreeably to the usual mode of proceed·
ing against offenders in the state, and the offender is imprisoned or
bailed for trial, the commissioner is entitled to fees for a transcript
of the proceedings returned into the clerk's office of the court hav·
ing cognizance of the offense. Section 5912 of the Consolidated Stat·
utes of Nebraska requires a complaint in writing to be filed before
a magistrate previous to the issuing of a warrant; and section 5933
of the same. statutes reads as follows:
"It shall be the duty of every magistrate in criminal proceedings to k?ep a

docket thereof as in civil cases. All recognizances taken under this title,
together with a transcript of the proceedings, where the defendant is held
to answer, shall b.e certified and retuJ]led forthwith to the clerk of the court
at which the prisoner is to appear. The transcript shall contain an accurate
bill of all the costs that have accrued, and the items composing the same."
Under section 1014 of the Revised Statutes of the United States

,it was the duty of the commissioner to follow the procedure pre·
scribed by this section of the state statute, and for so doing he was
entitled to the prescribed fees for such services. U. S. v. Ewing,
140 U. S. 142, 11 Sup. Ct. 743. In U. S. v. Barber, 140 U. S. 164, 167,
11 Sup. Ct. 751, the supreme court said:
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"In most districts it is the habit of commissioners to send up the original
proceedings before them,-a practice to which there seems to be no objec-
tion, conducing, as it does, to a diminution of expenses to the government;
but, where the requirements of section 1014 are literally adhered to,' the
expense of preparing such transcript Is a proper charge against the govern-
ment."

3, 4. The commissioner is entitled to fees for writing out the testi-
mony of witnesses in examinations had before him as an examining
magistrate. In U. S. v. Ewing, 140 U. S. 142, 147, 11 Sup. Ct. 744,
the supreme court said such a charge "is clearly allowable," and that
writing out the testimony in such proceedings "is the general prac-
tice in every properly conducted commissioner's office." It is very
important to the interests of the government that the testimony of
the witnesses in these preliminary examinations should be reduced
to writing, and sent up with the transcript of the proceedings. This
is the only mode in which the district attorney, who seldom attends
the examination before the commissioner, can acquire exact informa·
tion as to the nature of the offense, ascertain the names of the ma-
terial witnesses, and acquire a knowledge of the particular facts that
can be proved by each. It has always been the practice of the com-
missioners in the district of Nebraska to write out and send up with
the transcript of the proceedings before them the testimony of the
witnesses, .and this practice has been approved and confirmed by the
judgments and orders of the United States court in that district as
often as the accounts of commissioners have come before the court
for examination and approval. If a rule of court was essential to
the validity of a charge for such services, the uniform and unvary-
ing practice of the court and its officers in this regard for more than
a quarter of a century has all the force and effect of a written rule of
court on the subject. Bank v. Farwell, 6 C. C. A. 24, 56 Fed. 570.
The judgment of the circuit court is affirmed.
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1. CLERKS OF COURT-SWEARII\G .JURIES-FEES.
A clerk of a United States district court is not entitled to fees for swear-

Ing juries.
2. SAME-COPY OF INDICTMENT.

Except in capital cases, the clerk Is not entitled to fees for making cop-
Ies of indictments, or for affixing bis seal thereto, unless, by order ot
court, he is required to furnish such copies.

S. SAME-DUPLICATE COPIES OF ORDERS.
T):J.e clerk is entitled to fees for making duplicate copies of orders of the

court for payment of witnesses, but not for affixing his seal to certificates
thereof.

4. SAME-SERVICES RENDERED DEFENDANT.
The United States is not liable to the clerk for services performed tor

defendant in a criminal case.


