186 e 76  FEDERAL REPORTER.

‘““These views of the supreme court decisively show that the interstate com-
merce commission Is not clothed with the power to fix rates which it under-
took to exercise in this case.”

The Social Circle Case being decisive and controlling, it is not
necessary, nor would it be profitable, to enter upon the discussion
whether the rates fixed by the commission are reasonable,

The petition will be dismissed, with costs.

ATLANTIC & P. R. CO. v. UNITED STATES.
(District Court, S. D. California. August 11, 1896.)

1. RAILROAD RATES—CONTROL BY CONGRESS.

The presumption that a rate fixed by congress is reasonable cannot be
overcome except by some showing as to expenses and receipts during an
adequate period.

2. BAME—CONSTRUCTION OF CHARTER.

Act July 27, 1866 (Atlantic & Pacific Railroad Company Charter) § 13,
provided that the directors of the company “shall, from time to time, fix,
determine, and regulate the fares, tolls, and charges to be received and
paid for transportation of persons and property.” Held, that the govern-
ment dld not thereby renounce its right to reasonably limit the charges
for transportation of persons and property over such railroad.

3. SaMmg.
The proviso, in section § of said act, that the company shall not charge
the government higher rates than individuals for like tramsportation, did
not affect the right of the government to further limit the rates to be
charged to it.
4. Bame.
Nor was the right of the government to limit charges affected by section
11, providing that the road should “be a post route and military road,
subject to the use of the United States for postal, military and all other
government service, and also subject to such regulations as congress may
impose restricting the charges for such government transportation.”

5. SamE.

A reservation in the charter of the power, “having due regard to the rights’
of said” company, to “add to, alter, amend, or repeal this act,’”" empow-
ered congress to regulate the freights and fares, and this could properly
be done by an act applying to all land-grant railroads, prescribing a maxi-
mum charge for government transportation.

C. N. Sterry and W. F. Herrin, for plaintift.
George J. Denis, U. 8. Atty,, and Joseph H. Call, Specml Asst. U.

8. Atty.

WELLBORN, District Judge. This suit is brought to recover
charges made by the plaintiff for transportation of a private soldier
in the regular army of the United States from Albuquerque, N. M.,
to Prescott Junction, Ariz., over the railroad operated by plaintiff,
of which a part was constructed by plaintiff, and a part operated un-
der arrangement with other companies. The transportation service
was performed by plaintiff on the 30th and 31st days of October, 1892.
‘While the amount herein sued for is inconsiderable, counsel for the
government suggests that the sums ultimately to be affected by the
precedent which the case establishes will aggregate many millions of
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dollars. Jurisdiction of this court over the suit, as conceded by de-
fendant, is derived from the act of congress of March 3, 1887, entitled
“An act to provide for the bringing of suits against the United

States” (Supp. Rev. St. U. 8. p. 559). The controversy between the.

parties, as will fully appear later on, is limited to the question whether
defendant is liable to plaintiff for the whole or only a part of the
amount sued for. TUnder an assumption of counsel and the court
that this issue was disclosed by the complaint itself, a general de-
murrer thereto was argued orally, some time ago, and submitted on
briefs filed respectively by the plaintiff, the defendant, and, on spe-
cial leave, the Southern Pacific Railroad Company. It appearing,
however, upon a careful examination of the pleadings, that said issue
was not then properly before the court, for the reason that the peti-
tion showed an admitted liability for part of the sum demanded, the
demurrer, by consent of the defendant, was overruled, and an an-
swer subsequently filed. The present hearing is a trial upon the
merits by the court without a jury, as provided for in section 2 of the
aforesaid act of congress, and involves, with one other, the same
questions that were argued on demurrer, and therefore the briefs then
filed are now applicable.

The material facts and pertinent statutes, other than those above
mentioned, are as follows: Plaintiff is a corporation created by an
act of congress entitled “An act granting lands to aid in the con-
struction of a railroad and telegraph line from the states of Missouri
and Arkansas to the Pacific coast,” approved July 27, 1866 (14 Stat.
292). Section 1 of said act constitutes certain persons, therein men-
tioned, a body politic and corporate, under the name of the Atlantic
& Pacific Railroad Company, and provides, among other things, as
follows:

“And said corporation is hereby authorized and empowered to lay out, lo-
cate, and construct, furnish, maintain, and enjoy, a continuous railroad and
telegraph line, with the appurtenances, namely: Beginning at or near the
town of Springfield, in the state of Missouri, * * * thence by the most
practicable and eligible route, to the Pacific. * * * And the said company

is hereby vested with all the powers, privileges, and immunities necessary to
carry into effect the purposes of this act, as herein set forth.”

Section 3 grants to the Atlantic & Pacific Railroad, “for the pur-
pose of aiding in the construction of said railroad and telegraph line
to the Pacific coast. and to secure the safe and speedy transportation
of the mails, troops, munitions of war, and public stores, over the
route of said line of railway and its branches,” 20 sections per mile,
on each side of said railroad line, through the territories, and 10 al-
ternate sections of land per mile on each side of said railroad wherever
it passes through any state; and provides “that no money shall be
drawn from the treasury of the United States to aid in the construc-
tion of the said ‘Atlantic and Pacific Railroad.””

Sections 5, 11, 13, and 20 are as follows:

“Sec. 5. And be it further enacted, that said Atlantic and Pacific Railroad
shall be constructed in a substantial and workmanlike manner, with all the
necessary draws, culverts, bridges, viaducts, crossings, turn-outs, stations,

and watering-places, and all other appurtenances, including furniture and
rolling stock, equal in all respects to railroads of the first-class when pre-
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pared for business, with rails of the best quality, manufactured from Ameri-
can iron. And a uniform gauge shall be established throughout the entire
length of the road. And there shall be constructed a telegraph line, of the
most substantial and approved description, to be operated along the entire
line: Provided, that the said company shall not charge the government high-
er rates than they do individuals for like transportation and telegraphic
service. And it shall be the duty of the Atlantic and Pacific Railroad Com-
pany to permit any other railroad which shall be authorized to be built by
the United States, ot by the legislature of any territory or state in which the
same may be situated, to form running connections with it, on fair and equita-
ble terms.”

“Sec. 11. And be it further enacted, that said Atlantic and Pacific Railroad,
or any part thereof, shall be a post route and military road, subject to the
use of the United States for postal, military, naval, and all other government
service, and also subject to such regulations as congress may impose restrict-
ing the charges for such government transportation.”

“See. 13. And be it further enacted, that the directors of said company shall
make and publish an annual report of their proceedings and expenditures,
verified by the affidavits of the president and at least six of the directors,
a.copy of which shall be deposited in the office of said secretary of the in-
terior, and they shall, from time to time, fix, determine, and regulate the
fares, tolls, and charges to be received and paid for transportation of persons
and property on said road or any part thereotf.”

“Sec. 20. And be it further enacted, that the better to accomplish the object
of this act, namely, to promote the public interest and welfare by the con-
struction of said railroad and telegraph line, and keeping the same in working
order, and to secure to the government, at all times, but particularly in time
of war, the use and benefits of the same for postal, military and other pur-
poses, congress may, at any time, having due regard for the rights of said
Atlantic and Pacific Railroad Company, add to, alter, amend, or repeal this
act.” :

In the years 1869, 1870, and 1871, plaintiff surveyed and located
a line of road, from Springfield, Missouri, and through New Mexico,
Arizona, and California, to the Pacific Ocean. In the years 1882 and
1884, and along the line so located, plaintiff constructed a railroad,
between Isleta Junction, N. M., and Needles, near the Colorado river,
in California. Isleta Junction is fifteen miles southwesterly from
Albuquerque, upon the main line of road, and the soldier was trans-
ported from Albuquerque, through Isleta, and thence to Prescott
Junction, Ariz.; so that, of the road over which said soldier was
transported, that part between Isleta and Prescott Junction was con-
structed under said act of congress, and is, therefore, a land-grant
railroad, while that part east of Isleta, to Albuquerque, was built by
another company, and, so far as the purpoges of this action are con-
cerned, is not a land-grant railroad. Plaintiff has not constructed
any part of the line between Springfield, Mo., and Isleta Junction,
N. M., nor between Needles, Cal., and the Pacific Ocean. Plaintiff
has received no government bonds to aid in the construction of its
road.

By an act of congress entitled “An act making appropriations for
the support of the army for the fiscal year ending June 30, 1893,
and for other purposes,” approved July 16, 1892, rates were estab-
lished for army transportation over land-grant railroads for the
year ending June 30, 1893. Acts 52d Cong. 1st Sess. (27 Stat. 174—
. 183). The pertinent provisions of this act are as follows:

“For the paymeni of army transportation lawrully due such land-grant
rallroads as have not received aid in government Londs (to be adjusted in
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accordance with the decisions of the supreme court in cases declded under
such land-grant acts), but in no case shall more than fifty per centum of the
full amount of service be paid; in all two million seven bundred thousand
dollars; provided, that this compensation shall be computed upon the basis
of the tariff or lower special rates for like transportation performed for the
public at large, and shall be accepted as in full for all demands for such
service; provided, further, that in expending the money appropriated by this
act, a railroad company which has not received aid in bonds of the United
Btates, and which obtained a grant of public land to aid in the construction
of its railroad on condition that such railroad should be & post route and
military road subject to the use of the United States for postal, military,
paval and other government services; and also, subject to such regulations
as congress may impose, restricting the charges for such government trans-
portation, having claims against the United States for transportation of
troops and property over such aided railroads, shall be paid out of the money
appropriated by the foregoing provision only on the basis of such rate for the
transportation of such troops and munitions of war and military supplies and
property as the secretary of war shall deem just and reasonable under the
foregoing provision, such rate not to exceed fifty per centum of the compensa-
tion for such government transportation as shall at the time be charged to
and paid by private parties to any such company for like and similar trans-
portation; and the amount so fixed to be paid shall be accepted as in full
for all demands for such service.”

Pursuant to this act of congress, the secretary of war estab-
lished rates for army transportation over plaintiff’s railroad, so
far as said road was aided by a land grant, at 50 per centum of its
regular tariff rates. The distance, as already stated, between Al-
buquerque and Isleta Junction, by rail, is 15 miles, and the total
distance between Albuquerque, N. M., and Prescott Junction, Ariz.,
over which line this soldier was transported, is 428 miles; so that
the distance between Isleta Junction and Prescott Junction is a
distance of 413 miles. Before the transportation services in ques-
tion were rendered, plaintiff’s board of directors had fixed the fare
for first-class passengers from Albuquerque to Prescott Junction
at the sum of $25.70 per passenger, and had fixed the rate of trans-
portation for first-class passengers between Albuquerque and Isleta
Junction at 70 cents per passenger, so that the regular tariff rate
of the company between Isleta Junction and Prescott Junction was
and is $25; and the petition alleges that the fare so fixed by its
board of directors was reasonable. Defendant, prior to the com-
mencement of the action, tendered to plaintiff the sum of $13.23,
and has since kept the tender good. The rate fixed by congress—
one-half of the regular tariff rate fixed by plaintiff’s board of di-
rectors from Isleta Junction to Prescott Junction—is $12.50, and,
adding to this the full rate fixed by said board of directors, over
the unaided part of the road between Albuquerque and Isleta Junec-
tion, 70 cents, makes the aggregate of $13.20,—3 cents less than
the amount of the aforesaid tender. There is no allegation in the
petition that the rate thus established and tendered by the gov-
ernment was unreasonable, unless implied from the allegation that
the rate fixed by plaintiff’s board of directors was reasonable.

The question to be now decided is aptly stated in plaintiff’s brief,
as follows:

“Whether, when the rates to be charged by the plaintiff for transportation
ever its line have been determined and fixed by its board of directors, the
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secretary of war can, under the provisions of sald act of congress of July 18,
1892, fix the rate for the transportation of soldiers carried as passengers
by plaintiff over its road at a less rate than that determined and fixed by its
board of directors.”

For the purposes of this question, the rate fixed by the secretary
of war will be deemed reasonable. I am not sure that there is
anything in the pleadings to the contrary. It is doubtful, to say
the least, if the averment of the petition that the rate for the public
at large, fixed by plaintiff’s board of directors, was reasonable, can
be held to charge, by implication, unreasonableness upon the rate
for the government, fixed by the secretary of war. May it not be
that, in view of the amount of business the government gives to the
company, or for other cause, a rate against the government, to be
reasonable, should be less than a rate against the public generally?
Interstate Commerce Commission v. Baltimore & 0. R. Co., 145
U. 8. 263, 12 Sup. Ct. 844. Conceding, however, as I have done
by overruling defendant’s objections to the oral evidence offered
on behalf of plaintiff, that the petition and answer properly raise
the issue, then I hold that said evidence is insufficient to establish
unreasonableness in the government rate. But one witness was
introduced to the point, and he simply stated that the rate fixed by
the plaintiff was reasonable. As already indicated, it is by no
means clear that this statement implied that the government rate
was unreasonable. Ascribing even that significance, however, to
the statement, it is insufficient as proof, because merely an opinion
of the witness, unfortified by any presentation of facts, and involv-
ing questions of law, and could, perhaps, without error, have been
excluded as incompetent. The supreme court of the United States
has uniformly held that a rate legislatively prescribed is, prima
facie at least, reasonable. In the case of Ruggles v. Illinois, 108
U. 8. 541 (2 Sup. Ct. 835), Mr. Justice Field said:

“I concur in the judgment in this case solely on the ground that no proof
was made that the rate prescribed by the legislature was unreasonable.

Under previous decisions of the court, the legislative rate is to be taken as
presumptively reasonable.”

Without undertaking to define the words “reasonable” and “un-
reasonable,” it is sufficient now to say that the presumption that a
rate fixed by congress is reasonable cannot be overcome, except
by some showing of figures and other facts as to the earnings of
the road in question; that is, expenses and receipts, during an
adequate period. Railroad Co. v. Wellman, 143 U. 8. 339-346, 12
Sup. Ct. 400; Dow v. Beidelman, 125 U. 8. 680-690, § Sup. Ct. 1028;
Budd v. New York, 143 U. 8, 517-552, 12 Sup. Ct. 468; Reagan v.
Trust Co., 154 U. 8. 401, 14 Sup. Ct. 1047. No such showing was
made or attempted on this trial. Plaintiff’s claim therefore de-
pends upon the proposition that plaintiff has a right, limited only
by the proviso of section 5 of the act of congress of July 27, 1866,
and subject to the powers reserved in section 20 of said act, to fix
and determine its freights and fares, free from legislative restric-
tion. With reference to the reserved powers of section 20, plaintiff
insists that, whatever may be their extent, they can be exercised
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only through legislation which expressly repeals or amends the act,
and that, therefore, the right conferred by said act to fix and de-
termine charges for transportation is not'restricted, or in any way
affected, by the general provisions of the army appropriation bill
of 1892, hereinbefore cited. Of these reserved powers, in their re-
lation to this army appropriation bill, I shall make further mention
later on. The question first and now to be decided is whether or
not the plaintiff, by virtue of the provisions of its charter, has an
absolute right to control its traffic rates, within the limitations
above indicated. This right plaintiff asserts, and claims to derive
from section 13 of the act last mentioned. The salient part of
plaintiff’s argument on this branch of the case, quoted from its
brief, is as follows: '

‘“We believe that under the provisions of this charter congress absolutely
gave to the plaintiff the full power to ‘fix’ and ‘determine’ its rates of charges
for transportation of persons and things, and that such power is not under
legislative control of either congress, or any state or territory, outside of
the possible right of congress to alter or repeal the right so granted, under
the reserved powers contained in section 20. If the statute had simply pro-
vided that the company should have a right to ‘fix’ the rates, then it could
well be said that this right was simply the right to ‘fix’ reasonable rates,
and that congress, by any general law, might itself, under the reserved power
of the sovereign, ‘determine,” prima facie at least, what were and are rea-
sonable rates. Stone v. Trust Co.,, 118 U. 8. 307, 6 Sup. Ot. 334, 388, 1191,
The addition of the word ‘determine’ to the grant of power relative to the
right to ‘fix’ rates gave to the company & grant of power such as would take
it out of the principles determined in the case last cited. The word ‘deter-
mine,’ as used in plaintiff’s charter, means a greater power than that granted
by the word ‘fix,” and different from the word ‘regulate.’ The word ‘deter-
mine’ js defined by the various authorities as follows: ‘To fix the deter-
mination of, to limit, to bring to an end, to finish, to ascertain definitely, to
bring to a conclusion, as a question of controversy; to settle by authoritative
or judicial sentence, to decide, as “the court determined the cause”; to come
to a decision, to conclude’” Webster's Unabridged Dictionary. ‘'To settle,
to ascertaln or state deflnitely; to decide upon, as after consideration or
investigation; to bring to a conclusion, to put an end to, as a dispute, by ju-
dicial or other final decision; as “the court determined the cause.”’ Century
Dictionary (volume 2). ‘To bring to an end; to determine.’ Soule’s Synonyms.
‘To end; to decide; resolve; to come to a decision. It s synonymous with
finish, resolve, conclude.’ Stormouth’s Dictionary of English Words. ‘To
end, to terminate, settle, decide; as to determine and conclude a controversy.’
Anderson’s Dictionary of Law. ‘To fix permanently; to settle; to adjust.
terminate, or bring to an end.’ 5 Am. & Eng. Enc. Law, 630. The word
‘determine’ is properly and usually used in conferring upon executive, ad-
ministrative, and judicial officers the power to finally settle and conclude
controversies, To say that the word ‘determine,” in this statute, means only
the same thing as the words ‘fix’ and ‘regulate,’ is to discard from the stat-
ute & word placed there by the legislature, and to say that the legislature
intended nothing by the use of such a word.”

In order to weigh this argument correctly, it is necessary to un-
derstand in the outset what the power of the federal government,
when unaffected by statutory enactment, is, over charges for rail-
road transportation, and also the rule of construction applicable te
statutes affecting, or claimed to affect, that power. The late Chief
Justice Waite authoritatively stated the power and rule, with ref-
erence to a state, thus:

‘“It is now settled in this court that a state has power to limit the amount
of charges by railroad companies for the transportation of persons and
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property within its jurisdiction, unless restrained by some contract in fhe
charter, or unless what is done amounts to a regulation of foreign or [nter-
state commerce, Baltimore & O. R. Co. v. Maryland, 21 Wall. 456; Chicago,
B. & Q. R. Co. v. Iowa, 94 U. 8. 155; Peik v. Railroad Co., Id. 164; Railroad
Co. v. Blake, Id. 180; Ruggles v. Illinocis, 108 U. 8. 531, 2 Sup. Ct. 832. This
power of regulation is a power of government continuing in its nature; and
it it can be bargained away at all it can only be by words of positive grant,
or something which is in law equivalent. If there is reasonable doubt, it
must be resolved in favor of the existence of the power. In the words of
Chief Justice Marshall in Bank v. Billings, 4 Pet. 560: ‘Its abandonment
ought not to be presumed in a case in which the deliberate purpose of the
state to abandon it does not appear.’ This rule is elementary, and the cases
in our reports where it has been considered and applied are numerous,
* % * “The surrender, when claimed, must be shown by clear and unambig-
uous language, which will admit of no reasonable construction consistent
with the reservation of the power.” * * * From what has been said, it is
not to be inferred that this power of limitation or regulation is itself without
limit. This power to.regulate is not a power to destroy, and limitation is
not the equivalent of confiscation. Under pretense of regulating fares and
freights, the state cannot require a railroad corporation to carry persons or
property without reward; neither can it do that which in law amounts to a
taking of property for public use without just compensation, or without due
process of law.” Stone v. Trust Co., 116 U. 8. 307, 6 Sup. Ct. 342.

In another place the same distinguished jurist enunciated the rule
as follows:

“Grants of immunity from legitimate governmental control are never to be
presumed. On the contrary, the presumptions are all the other way; and,
unless an exemption is clearly established, the legislature is free to act on
all subjects within its general jurisdiction as’'the public interests may seem
to require. As was said by Chief Justice Taney, speaking for the court, in
Charles River Bridge v. Warren Bridge, 11 Pet. 547: ‘It can never be as-
sumed that the government intended to diminish its power of accomplishing
the end for which it was created.” This is an elementary principle.” Ruggles
v. Illinois, 108 U. 8. 536, 2 Sup. Ct. 835,

To same effect, see, also, Chicago, M. & St. P. Ry. Co. v. Minne-
sota, 134 U. 8. 418, 10 Sup. Ct. 462, 702; Dow v. Beidelman, 125
U. 8. 680, 8 Sup. Ct. 1028; Reagan v. Trust Co., 154 U. 8. 362, 14
Sup. Ct. 1047.

This power of regulation which a state has over railroad charges
.on traffic entirely within its boundaries congress possesses when
the traffic is between states, or between states and territories, or in
territories. Covington & C. Bridge Co. v. Kentucky, 154 U. 8. 205,
14 Sup. Ct. 1087; I‘u’st Nat. Bank of Brunswick v. County of YanL
ton, 101 U. 8. 129 Late Corporation of Church of Jesus Christ of
Latter-Day Saints v. U. 8.,136 U. 8. 1, 10 Sup. Ct. 792.

Bearing in mind this general power of governmental control,
and the rule of construction applicable to statutes which are
claimed to affect that power, let us now consider plaintiff’s argu-
ment. Is it true that by the provisions of section 13 of plaintiff’s
charter (the act of congress of July 27, 1866), the government re-
nunciated and bargained away its right to reasonably limit the
charges for transportation of persons and property over plaintiff’s
line of railroad? Can it be said that the surrender of the right or
power in question has been “shown by clear and unambiguous lan-
guage, which will admit of no reasonable construction consistent
with the reservation of the power”? Certainly there is no express
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renunciation, and it can result by implication only on the theory
that congress, by the use, in the section aforesaid, of the words
“fix” and “determine,” intended that the actions designated by
those words should be final, and therefore exempt from govern-
mental supervision. Plaintiff admits that the word “fix” does not
imply such a result, but contends that the implication necessarily
arises from the word “determine.” In this contention I am unable
to concur, and do not think it is sanctioned, at least uniformly,
even by the definitions approvingly quoted in plaintiff’s brief. Be-
fore examining these definitions, and as preliminary thereto, it
will be appropriate to notice two decisions of the supreme court of
the United States, in which, indirectly, is attached to the word “de-
termine” a meaning just the opposite of that for which plaintiff
contends. In the case of Ruggles v. Illinois, 108 U. 8. 536, 2 Sup.
Ct. 837, the special provision of the charter in controversy read as
follows:

“The board of directors shall have power to establish such rates of toll
for the conveyance of persons or property upon the same as they shall from

time to time by their by-laws determine, and to levy and collect the same for
the use of the company.”

The supreme court held that this language was not a renunciation
of state regulation over the subject. It is true that the ruling was
made upon the ground that it was provided elsewhere in the same
act that the by-laws of the company should not be “repugnant to the
constitution and laws of the United States, or of this state, or re-
pugnant to this act.” The case, however, is useful here, as showing
that the word “determine,” when applied to the action of a board of
directors, does not mean that such action is final, in the sense that
it cannot be reviewed by some other tribunal or body. Again, in
the case of Illinois Cent. R. Co. v. Illinois, 108 U. 8. 541, 2 Sup. Ct.
839, the provision in question was as follows:

“The board of directors shall have power to establish such rates of toll
for the conveyance of persons and property upon the same as they shall from

time to time, by their by-laws, direct and determine, and to levy and collect
the same for the use of said company.”

Upon the same line of reasoning as that adopted in Ruggles v. Illi-
nois, supra, the supreme court held that this language did not ex-
empt the rates fixed by the company from legislative supervision.
Here, again, the word ‘“determine” is employed to denote an action by
the board of directors which was subject to the control of the legis-
lature, and therefore not final, as contended for by plaintiff,

Recurring now to the definitions adopted in plaintiff’s brief, we
find that some of them, at least, in harmony with the two cases above
cited, strongly negative the idea that the word “determine” signifies
final, conclusive action. For instance, one of the definitions is, ‘“to
decide; as, ‘the court determined the cause’” Now, all know that
the decision of a court may or may not be final, and to say that “the
court has determined a case’” does not always, or even usually, imply
that.the decision is, in law, an end of the litigation. Indeed, this
inference would not be legitimate in any case where the court ren-
dering the decision is generally subordinate to another tribunal; and

v.76#.n0.2-—13
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-such, so far as rates of trangportation are concerned, is practically the
relation between a board of directers of a railroad company and the
legislature of the government within whose jurisdiction the company
operates. It is a somewhat striking coincidence that in the very
statute cited in this opinion, at pages 1 and 2, which plaintiff in-
vokes, and successfully, as authority for its present suit against the
United States, congress has used the word “determine” for a purpose
analogous to that of its employment in plaintiff’s charter, assuming
the charter provision to be a grant of power, and with a meaning
which is clearly opposed to that now insisted upon by plaintiff. Sec-
tion 2 of said act provides: “That the district courts of the United
States shall have concurrent jurisdiction with the court of claims as
to all matters named in the preceding section,” etc. 'The preceding
section enacts as follows: “That the court of claims shall have ju-
risdiction to hear and determine the following matters,” ete. Yet,
although authority is thus conferred upon said courts to “determine”
the matters in said act committed to them, their judgments are not
final, but subject to review in appellate jurisdictions. 8o, too, where
power is granted to the directors of a railroad company “to deter-
mine” its rates of transportation, as was the fact in Ruggles v. Illi-
nois, supra, and Illinois Cent. R. Co. v. Illinois, supra, such grant, un-
less otherwise clearly expressed, or unavoidably implied, is made sub-
ject to, rather than in renunciation of, governmental control.

There is another view of section 13, in ity relations to other pro-
visions of plaintiff’s charter, which strengthens my faith in the con-
clusion which I have reached as to the significance of the word ‘“‘de-
termine.” Thus far I have treated the provisions of section 13 of
plaintiff’s charter as grants of power. Careful reading and study, .
however, of the whole act, convince me that said section was not de-
signed to grant powers, but, rather, to impose limitations upon pow-
ers previously granted to the company. These powers are clearly
granted in section 1, as follows:

“And said corporation is hereby authorized and empowered to lay out, lo-
cate and construct, furnish, maintain and enjoy, a continuous railroad,” etc.
“And the said company is hereby vested with all the powers, privileges and

immunities necessary to carry into effect the purposes of this act, as hérein
set forth.”

Here ig given, not expressly, but by unavoidable inference, the
power to trangport persons and property, and to charge therefor such
rates as the company may deem proper, subject to the common-law
limitation that the rates charged shall be reasonable. Railroad Co.
v. Blake, 94 U. 8. 180. It should be further and particularly ob-
served that the phraseology of this section is that which is precisely
adapted to, and usually employed for, the delegation of power,
namely, “and said corporation is hereby authorized and empowered,”
etc., “and the said company is hereby vested with all powers,” etc.
Such, however, is not the case with section 13, The words there
employed are not words of grant, but of limitation. The section does
not purport to delegate a power, but, on the contrary, clearly im-
poses a duty with reference to a power already existing in the com.-
pany, by prescribing the manner in which the power shall be exer-
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cised. The first clause provides “that the directors shall make and
publish an annual report of their proceedings and expenditures, veri-
fied by the affidavits,” ete. Will it be claimed for a moment that
this clause was intended to confer upon the directors power to make
and publish the report referred to? Certainly not. The power they
already possessed. The object of the provision was to require its
exercise in a particular manner. The same is true of the latter clause
of the section: “And they shall, from time to time, fix, determine
and regulate the fares, tolls and charges to be received and paid for
transportation of persons and property,” etc. The manifest object
of this clause was not to grant, but to point out and limit the man-
ner in which a power already granted should be exercised; that is,
the rates should be fixed and determined in advance of the services
rendered, and not capriciously, or according to the supposed exigency
of each occasion. This explanation of the object and scope of see-
tion 13, namely, that it is restrictive, and not an enlargement of the
grants made in section 1, is itself, it seems to me, a complete an-
swer to so much of plaintiff’s argument as relates to the word “de-
termine.”

In this connection, there is another circumstance worthy of notice,
and it is this: The Southern Pacific Railroad Company, directly
concerned in the questions of law involved, and upon the same side
‘with plaintiff, in its brief upon the pending demurrer, submitted by
consent of parties and leave of the court, makes the following state-
ments:

“Perhaps section 13 should be construed with the common-law limitation
that the railroad company, as a common carrier, though having the power to
fix rates, has no power to fix grossly unreasonable or exorbitant rates; and
that a general limitation of rates may be imposed by the legislature in the

exercise of police power. Wells v, Navigation Co., 15 Fed. 561; Stone v, Trust
Co., 116 U. 8. 307, 6 Sup. Ct. 334.” See page 9 of brief.

And also:

“Sections 3, 5, and 13 of the Atlantic & Pacific act should be considered in
the light of a contract between the railroad company and the government,
requiring of it in its ordinary service ‘the safe and speedy transportation of
the mails, troops, munitions of war, and public stores,” whenever required by
the government, subject to its ordinary charges for like services to the most
favored classes of individuals, as fixed by its board of directors, with the im-
plied proviso that those charges are not unreasonable or exorbitant. Wells v.
Navigation Co., 15 Fed. 561-573; Ex parte Koehler, 23 Fed. 529, 531.” See
page 23 of brief.

And again, on page 27 of said brief, the government’s contract with
the company is spoken of as a contract “to the effect that the com-
pany should have the power, within reasonable limits, to fix and de-
termine uniform rates for all services of like character rendered by
it as a common carrier,” etc. The words “within reasonable limits”
are emphasized in the brief by the use of italics. These extracts ad-
mit that there is some limitation upon the company’s power over
trangportation rates, and, to this extent, antagonize the meaning
plaintiff gives to the word ‘“determine.”

In further support of this meaning, plaintiff, at page 8 of its
brief, asserts that the proviso in the fifth section of its charter,—
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the act of July 27, 1866,—as follows: “Provided, that the said com-
pany shall not charge the government higher rates than they do in-
dividuals for like transportation and telegraphic service,”—shows
“that congress understood that it absolutely vested in the board of
directors the power to finally determine rates of fare,” and then
adds: “If congress understood that it had reserved to itself the
power to, at all times, fix the charges for the services that the
railroad company might perform for the government, this proviso in
the fifth section was, and is, an absurdity. To give full force and
effect to all parts of the act necessarily compels giving force and
effect to this proviso, and to give to it force and effect is to con-
cede the proposition contended for by us.” I fail to discern the
inconsistency here asserted between a present limitation, which the
proviso mentioned imposes, and reserved power in the government
to make additional limitations if future exigencies should require.
After the enactment of the company’s charter, further govern-
mental restriction upon rates could, of course, be imposed only by
legislation, additional and subsequent to the charter. Such legis-
lation might or might not be required. This, obviously, would de-
pend upon whether the rates thereafter to be fixed and determined
by the company were satisfactory or otherwise to the government;
and must, of necessity, be left to the developments of the future.
In the meantime there was one limitation which congress thought
it expedient to impose at once, namely, that the government should
not be charged higher rates than individuals for like transportation
and telegraphic service. The imposition of this restriction did not
preclude further regulations by congress; otherwise there has been
accomplished what the authorities uniformly declare cannot be
done,—the surrender of a high power of government by uncertain
and ambiguous implication.

My conclusion, as already indicated, is that the right of plaintiff,
under its charter, and without reference to section 20, to fix and
determine its freight and fares, is not absolute and unrestricted,
but subject to congressional limitation, within the bounds of rea-
sonableness; and that, since the rate fixed by the secretary of war,
according to authorities cited, is presumptively reasonable, and there
is no sufficient proof of unreasonableness, said rate is a lawful restric-
tion, and plaintiff’s charge in excess tliereof an unlawful charge.

There is another ground, which, I think, will support the judg-
ment to be entered herein, and it is that, whatever construction
may be placed upon section 13 of the plaintiff’s charter, congress,
under the reserved powers of section 20, has the right, within rea-
sonable limits, of course, to regulate the freights and fares fixed
and determined by plaintiff’s board of directors; and that the pro-
vigions of the army appropriation bill of 1892, prescribing a max-
imum charge for government transportation, although of general
application, are a legitimate exercise of these reserved powers. It
is not my purpose to discuss this ground, but simply to refer to
some of the authorities by which, in my judgment, it is supported.
These are the cases of U. 8. v. Union Pac. Ry. Co., 160 U, 8. 1,
16 Sup. Ct. 190; Peik v. Railroad Co., 94 U. 8, 164; Shields v. Ohio,
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95 U. 8. 319. It is true that in the two cases last cited, the power
of amendment and repeal was reserved without qualification, but
I hardly think it can be claimed that the condition attached to the
reservation in section 20 of plaintiff’s charter, which requires “due
regard for the rights of said Atlantic and Pacific Company,” is
violated by the imposition of a reasonable limit upon the company’s
rates. Indeed, the supreme court, speaking directly to this ques-
tion, in U. 8. v. Union Pac. Ry. Co., says:

“No express limitation is imposed upon the exercise of the power so re-
served, except that the act of 1862 required that due regard be had to the
rights of the railroad companies that accepted its provisions. But, looking at
the entire act, it is clear that there was no purpose to interfere with the au-
thority of congress to enact such laws by way of addition to or alteration of
existing legislation as were necessary or conducive to the attainment of the
public objects sought to be attained. Indeed, the words in the act of 1862,
‘due regard for the rights of said companies named therein,’ suggest only
such restrictions as the law, without such words, would imply.” U. 8. v.
Union Pac. Ry. Co., 160 U. S. 1, 16 Sup. Ct. 202.

The case of Shields v. Ohio, supra, is particularly in point, as the
act prescribing the maximum was a general act, applicable to all
railroads, and did not purport specially to repeal or alter the char-
ter of the particular eompany whose rates were involved in the liti-
gation. In that case, the supreme court says: :

“The constitutional provision that no ‘special privileges or immunities sghall
ever be granted that may not be altered, revoked, or repealed by the general
assembly,” entered into the acts under which the consolidations were made,
and rendered the corporations created and the franchises conferred subject
to repeal and alteration, just as if they had been expressly declared to be so
by the act, The act of 1873, in the particular in question, was a legitimate ex-
ercise of the reserved power of alteration, and was, therefore, valid. Parker
v. Railroad Co., 109 Mass. 506.”

See, also, Spring Valley Waterworks v. Schottler, 110 U. 8. 347,
4 Sup. Ct. 48; Water Co. v. Clark, 143 U. 8. 1, 12 Sup. Ct. 346; Stone
v. Wisconsin, 94 U. 8. 181. In this latter case the alteration was
effected by a general statuote.

The foregoing views render it unnecessary for me to pass upon
the other points that have been argued. With reference, however,
to section 11 of plaintiff’s charter, it is appropriate to observe that,
no matter what meaning be ascribed to that section, it will not
conflict with the constructions which I have placed upon other
parts of the act. If the section applies to government transporta-
tion, when effected by plaintiff in the ordinary operation of its road,
then, of course, the rate fixed by the secretary of war pursuant to
the army appropriation bill of 1892 has express warrant in the
power of regulation reserved in the latter clause of the section.
If, however, the section be held, as plaintiff, upon the authority of
Lake Superior & M. R. Co. v. U. 8,, 93 U. 8. 442460, insists it should
be held, to contemplate direct occupancy and use of the road by the
government for public purposes, and to apply only in that event,
then it follows that the supervisory power of the government over
freights and fares, while the road is operated by plaintiff, through
its usual agencies and methods, is unaffected by said section. Gov-
ernmental occupancy and use of a railroad, without an agreement
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therefor between the government and owner, would be an appro-
priation of private property to public purposes, wholly outside the
scope of the supervisory power above mentioned, and lawfully ac-
complishable only through an exercise of the right of eminent do-
main. Probably it was for this reason, quoting from Justice Brad-
ley, in the case last cited, that “congress, in most of the legislative
acts by which it has made donations of the public lands to the states
in which they lie for the purpose of aiding in the construction of
railroads, has stipulated that the railroads so aided shall be pub-
lic highways for the use of the government, free from all tolls or
other charge for: transportation of its property or troops.” Con-
ceding, therefore, in the case at bar, that congress, by the provi-
sions, on this subject, of section 11 of plaintiff’s charter, “stipu-
lated,” and did nothing more than stipulate, that the government,
for its own uses, and upon the terms in said section prescribed,
might possess and operate plaintiff’s road, should the public in-
terests at any time require such a course, surely it cannot be said
that to thus provide for an extraordinary contingency implies a
surrender by the government of its power of regulation in ordinary
cases.

From the foregoing views it results that defendant’s liability to
plaintiff on account of the transportation service sued for is $13.20,
while, by reason of defendant’s tender of payment, plaintiff is lia-
ble for the costs of suit. Judgment will be accordingly entered.

COLUMB v. WEBSTER MANUF'G Cu.
(Circuit Court, D. Massachusetts. September 18, 1896)
No. 325.

1. Costs AND FEES—P0oOR BUITORS—CO0ST8 OF APPEAL.

The act of July 20, 1892 (27 Stat. 252), allowing any citizen In the
United States to prosecute “any suit or action” in the federal courts
without prepaying fees or costs, ete,, upon filing an affidavit of poverty,
includes fees and costs on writs of error and appeals. .

3. SaME—COURT'S AUTHORITY OVER ITS OFFICERS.

The federal courts have authority upon petition and by summary pro-
ceedings to compel their clerks and other officers to comply with the
provisions of the statute.

8. 8AME—CONSTRUCTION OF STATUTE.

The words “fees or costs,” as used in the statute, are to be construed
distributively. “Costs” means ‘“taxable costs,” to be recovered by the
adverse party. “Fees” means (in the case at bar) the fees of the clerk
in the strict sense, and does not relate to his disbursements.

4. SAME.

In view of the revisory powers vested in the court by the fourth sec-
tion of the act, the clerk should not ordinarily assume to act under the
statute without prior conference with the court.

5. SAME-—ERRORS AND APPEALS—FILING AFFIDAVIT.

Where the clerk of the circuit court insists on the payment of his
fees before delivering the record for filing in an appellate court, and
the debtor has filed an affidavit of poverty in the circuit court, that
court, on granting summary relief, will at the same time require the
appellant to also file an affidavit of poverty in the appellate court.
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This was an action at law by Frank Columb against the Webster
Manufacturing Company. The cause was heard upon the petition
of the complainant in forma pauperis. The statute relating to
guits by poor persons is, in full, as follows:

“Be it enacted by the senate and house of representatives of the United
States of America in congress assembled: That any citizen of the United
States, entitled fo commence any suit or action in any court of the United
States, may commence and prosecute to conclusion any such suit or action
without being required to prepay fees or costs or give security therefor
before or after bringing suit or action, upon filing in said court a state-
ment under oath, in writing, that, because of his poverty, he is unable to
pay the costs of said suit or action whieh he is about to commence, or to
give security for the same, and that he believes he is entitled to the redress
he seeks by such suit or action, and setting forth briefly the nature of his
alleged cause of action.

“Sec. 2. That after any such suit or action shall have been brought, or
that is now pending, the plaintiff may answer and avoid a demand for
fees or security for costs by filing a like affidavit, and wilful false swearing
in any affidavit provided for in this or the previous section, shall be pun-
ishable as perjury as in other cases.

“Sec. 3. That the officers of court shall issue, serve all process, and per-
form all duties in such cases, and witnesses shall attend as in other cases,
and the plaintiff shall have the same remedies as are provided by law In
other cases. )

“Sec. 4. That the court may request any attorney of the court to repre-
sent such poor person, if it deems the cause worthy of a trial, and may
dismiss any such cause so brought under this act if it be made to appear
that the allegation of poverty is untrue, or if said court be satisfied that
the alle«ed cause of action is frivolous or malicious.

“See. 5. That judgment may be rendered for costs at the conclusxon of
the suit as in other cases: provided, that the United States shall not be
liable for any of the costs thus incurred.”

27 Stat. 252.

John L. Hunt, for plaintiff.
Richard M. Salionstall and Henry E. Bolles, for defendant,

Before PUTNAM, Circuit Judge, and NELSOXN, District Judge.

PER CURIAM. This is a petition by Frank Columb, who has
sued out a writ of error to the circuit court of appeals from the
judgment rendered against him at this term in the above-entitled
cause. He has filed in this court his affidavit of poverty, pursuant
to the act of July 20, 1892, ¢. 209 (27 Stat. 252), and now desires o
be relieved from prepayment of a bill of fees rendered him by the
clerk of this court, as follows:

Clerk’s fees on disposition of cause:
325, Law, Columb v, Webster M'f’g Co.

Swearing witnesses ......... esneerans

Pilings .......... Ceessanaees Cerenans

Docket entrieS ....eeese seseconeraanesne
DocCKet 8 ovvvverertnsnsssivsscssaroasnsssnnssans

RECOTA toreeverosranressanssinaeessssnssaceroneses

Transcript of record, 234 fols, at .10

$46 10

These fees cover the completion of the record in this court, and
the copy thereof necessary for docketing the writ of error in the
circuit court of appeals. A portion accrued before the affidavit of
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poverty was filed, and a part afterwards; but our construction of
the second section of the act renders this fact of no importance,
as the clerk insists on the payment of the whole bill before deliver-
ing Columb the copy of the record. The clerk of this court was
heard on this petition, and we have given it careful consideration.
Looking at the remedial character of the statute, we are of the
opinion that writs of error and appeals are within the construction
to be given the words “any suit or action” which it contains. There
is a reasonable doubt whether the affidavit of poverty provided for
- by the statute should not have been filed in the circuit court of
appeals instead of in this court; but we will provide for that by
the form of the order to be entered on this petition. Merely filing
an affidavit in that court would not be effectual for present pur-
poses, as that court has no summary jurisdiction over the clerk of
this court. The statute provides no special remedy in the case of
the refusal of any clerk or marshal to comply with its provisions.
Perhaps, in that case, an action for damages would lie at common
law; but we have no doubt of our authority to compel our officers
to comply with it by summary proceedings, such as are now asked
of us. The statute is obscure in many particulars, and with the
rest a question arises as to the meaning of the words “fees or
costs,” found in it. We think, however, that this arises from the
combination of two subject-matters in one sentence, and that it is
to be construed distributively. “Costs” means “taxable costs,” to
be recovered by the adverse party, and the statute intends that no
security or deposit shall be required for these. “Fees” means, for
the case at bar, the fees of the clerk in the strict sense of the
word, and does not relate to his disbursements; and the courts
have no power, under the act, to require him to make dishurse-
ments at the hazard of recovering them at some future time from a
person who confesses himself pecuniarily irresponsible. The mar-
shal for this district was heard generally on this petition, but our
decision is not to be construed to affect his oifice, except as it must
do so inferentially. And we will add that, in view of the revisory
powers vested by the fourth section, the clerk should not ordinarily
assume to act under the statute without prior conference with the
court. The clerk will be entitled at law and in equity to a lien on
any judgwent which Columb may obtain in the pending litigation,
either in this court or in the circuit court of appeals. Looking at
the statute as a whole, although it is somewhat obscure, and fails
to make clear provision for the ultimate protection of officers af-
fected by it, we are compelled to conclude that it applies to this case.
Ordered, that, on the petitioner filing in the circuit court of
appeals a proper affidavit of poverty, as required by the act of July
20, 1892, c. 209, and furnishing the clerk of this court a certified
copy thereof, the clerk shall deliver him the copy of the record in
question, without payment of the fees covered by the petition,
either in advance or concurrently with the delivery of the record;
but this order shall not prejudice any right of action or lien for
such fees,
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SEHEEHAN v. ST. PAUL & D. RY. CO.
(Olrcult Court of Appeals, Seventh Circuit. October 18, 1890
No. 203.

1. INJURIES BY TRAIN—TRESPASSERS. )

A railroad company is not bound to any act or service in anticipation
of trespassers on its track, nor is the engineer obliged to look out for
them; and a trespasser venturing upon the track for purposes of h_is own
assumes all risk of conditions which may be found there, including the
operation of engines and cars.

2. BAME.

Plaintiff, injured while caught in a cattle guard, testified th'at the en-
gineer loocked at him when the engine was 500 feet away, whx_le he was
shouting and motioning with his hands; but on cross-examination he; ad.
mitted the truth of a statement made by him the day after the accident
that, when the engine was three or four car lengths away, he shouted
and waved his handkerchief, but could not attract the engineer’s atten-
tion. Two of plaintiff’s witnesses testified that they heard plaintiff’s
cries when the engine was 200 feet or less away from him, while the
trainmen testified that the engine was only 150 feet away when plaintift
crled out. Plaintiff’s witnesses estimated the speed of the train at 8
miles per hour, and defendant’s witnesses at 4 to b miles; and plaintiff’s
expert testified that a train moving 3 miles an hour would, on an average,
be stopped in 100 feet, while defendant’s three experts stated that 190
to 200 feet would be required in the case of an engine going 4 miles an
hour. Held, that the engineer, fireman, and brakeman having testified
that every means was used to stop on hearing plaintiff’s cries, and that
the engine could not be s8topped in time owing to the slippery state of the
rails and other existing eonditions, it was proper to direct a verdict for
defendant.

In Error to the Circuit Court of the United States for the Western
District of Wisconsin.

The plaintiff was injured by a locomotive which was operated by an engineer
of the defendant, and ran over and severed the plaintift’s foot, while caught
in an iron ecattle guard, in the track of the defendant’s railroad, in the village
of Carlton, Minn. He was attempting to walk in a place and under conditions
wherein it was ruled by the trial court that he was clearly a ‘“‘trespasser on
the track,” and the record states that *‘the plaintiff takes no exception to such
rule.” The injury occurred at about 2:30 p. m., October 30, 1894, in the opera-
tion of switching to make up a train, when the locomotive was moving back-
ward, pulling 16 empty flat cars, on a down grade of four-tenths per cent.,
on a track which was wet and slippery, after a slight fall of snow; the rate
of speed being stated by the trainmen at 4 to 5 miles per hour, and by wit-
nesses on belhalf of the plaintiff at about 3 miles. The cattle guard in which
the plaintiff became entarigled was about 1,000 feet east of the depot, in the
main track, which was practically a straight line between those points. In-
termediate there were several side and switch tracks, with six switches, and
a village street (North Fourth street) crossed the tracks at right angles 815
feet west of the cattle guard. Two of the switches were between the cattle
guard and this street,—one 61 feet west of the cattle guard, leading to a branch
railroad to Cloquet, over which the train in question was going; and the
other 161.83 feet west of that, or 2223 teet west of the cattle guard. The
other four switches were distributed within a space 20 to 270 feet west of
this street, the switch for side track No. 1 being 435 feet west of the cattle
guard. For making up the train in question, it was necessary to run the
locomotive over and beyond the cattle guard. The testimony of the engineer
is undisputed that he had run up over the cattle guard with two coaches,
about two or three minutes before the accident, in switching the coaches to
the main track; that, leaving the coaches there, he returned east to within



