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a national bank on special deposit, or for "safe-keeping.'" The bank
failed, and a receiver was appointed by the comptroller of the cur·
rency. Both the bank and receiver were made defendants, and the
latter demurred, on the ground, among others, of a misjoinder of par-
ties. The complaint alleged that the bonds were either in the bank
at the time of its failure, or were fraudulently removed or embezzled
by some officer or agent thereof, through the negligence of the bank.
From the opinion of the court I extract the following:
"From this it is clear that the bank, after its failure, might properly de-

liver to plaintiff the bonds sued for; aud, if they are still in its possession,
the duty is devolved upon it to deliver the, same. If the bonds have come
to the possession of the receiver, it would be also very clearly his duty to
deliver the same to plaintiff. If they had been converted into money by the
bank, and the proceeds placed in its common funds, and in that way passed
to the receiver, or, by the gross negligence of the bank, the bonds were lost,
so as to render the bank liable to the plaintiff for their value, in either alter-
native of this latter proposition, it seems to us, the receiver is a proper party,
as being the active agent or fiduciary, through Whom, under the direction or
the comptroller, the affairs of the bank are to be closed and settled. Under
the peculiar and indefinite language of section 50 of the act aforesaid, it is a
question of great doubt whether the receiver or comptroller is the proper
party to proceedings for the adjudication of claims spoken of in said section.
But since the receiver is upon the ground, and within the same jurisdiction
as the bank whose assets, etc., he holds, gives bond and security for the
faithful discharge of his duties, and is made the active agent for the protec-
tion of the bank and its creditors, we are, for these and other reasons, in-
clined to, and do, hold, that the receiver is a proper party in proceedings for
the adjudication of claims against the bank. Under our Revision (section
2761), any person may be made a defendant who has or claims an interest
in the controversy adverse to the plaintiff, or who is a necessary party to a
complete determination or settlement of the question involved in the action.
As we have just seen, the receiver is a proper party, as representing an inter-
,est adverse to the plaintiff; and since the bank might rightfully, and had the
legal duty to, deliver the bonds to plaintiff if it still held them, the bank is a
necessary party to the complete determination of the question involved. We
conclude, therefore, even if the question of misjoinder could be made by de-
murrer, that there was no error in overruling it on this ground." Turner v.
Bank, 26 Iowa, 562, l1.'homp. Nat. Bank Oas. 454.
It will be observed that section 387 of the California Code of Civil

Procedure, hereinbefore quoted, provides that to a complaint inter·
vention an answer or demurrer may be filed, as if the same were an
original complaint. The order, therefore, which I shall now direct,
is, of course, without prejudice to any objections that may hereafter
be made to the sufficiency of the pleadings filed under said order.
The petition for leave to intervene will be, allowed.

WESTERN UNION TEL. 00. v. LOS ANGELES ELEOTRIO 00.
(Oircuit Oourt, S. D. Oalifornia. August 3, 1896.)

No.656.
1. Er,ECTRTC WIREs-INTERFERENCE-INJUNCTION.

A bill by a telegraph company seeking to restrain the operation ot
electric light wires which have been placed so, close to complainant's wires
as to interfere with and injuriously affect the working of the latter need
not state the distance at which an electric current on 000 wire will affect
another, this being matter ot evidence.
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2. SAME-PRIORITY OF RIGHTS.
A franchise to operate a telegraph line over any part of the United

States domain, or any milltary or post road, acquired under Act Congo
July 24, 1866, when accompanied by occupancy thereunder, confers rights
superior to those of a company subsequently constructing a line for
transmitting eledricity both for lighting purposes and for propelling ma-
chinery, and hence the latter line must be constructed so as not to
interfere with the former.

R. B. Carpenter, for complainant.
Wm. A. Cheney, for defendant.

WELLBORN, District Judge. Complainant, a New York corpora-
t1on, sues to restrain defendant, a California corporation, from operat·
ing the latter's line of electric wires on Second street, in the city of
Los Angeles, Cal. The present hearing is on a demurrer to the bill.
The pertinent matters therein alleged, briefly stated, are these:
Complainant owns and operates a telegraph system extending

throughout the United States, and having its connections with the
other countries of the civilized world. Most of its properties in thil!!
country have been constructed and acquired since June 12, 1867, at
which date complainant filed with the postmaster general of the
United States its written acceptance of the restrictions and obliga-
tions of the act of congress of July 24, 1866, entitled "An act to aid in
the construction of telegraph lines, and to secure to the government
the use of the same for postal, military, and other pUl'p{)ses," the pro-
visions of said act being now found in the Revised Statutes of the
United States (sections 5263 to 5269, inclusive). The first of these
sections is as follows:
"Sec. 5263. Any telegraph company now organized, or which may hereafter

be organized, under the laws of any state, shall have the right to construct, main-
tain and operate lines of telegraph through and over any portion of the domain of
the United States, over and along any military or post roads of the United States,
which have been, or may hereafter be declared such by law, and over, under, or
across the navigable streams or waters of the United States; but such lines of
telegraph shall be so constructed and maintained as not to obstruct the navigation
of such streams and waters, or interfere with the ordinary travel on such mill-
ta.ry or post roads."
Second street, above mentioned, is a post road. 23 Stat. 3.
Since its acceptance aforesaid, complainant has in all things, and

at all times, complied with the provisions of said act. In the year
1889 complainant erected poles and strung wires thereon, and thus
constructed, as a part of its general system, and has since operated
the same, a line along the north side of Second street in the city of
Los Angeles, Cal. Over said line are sent governmental, commer-
cial, and social messages, by way of the Santa Fe route and its vari-
ous branches, throughout the civilized world. In respect to the
messages of the government of the United States, complainant is the
agent of said government, and, as to the messages transmitted be-
tween California and the other states of the Union and foreign coun-
tries, complainant is an instrument of interstate and foreign com-
merce. In May, 1895, while said line was thus in full operation, with
10 wires strung upon the cross arms of its poles, defendant construct-
ed a line of poles in an exact line with those of complainant, an-d
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strung its wires upon the cross arms of its poles, directly under the
wires of complainant's line, and in many places so near to the wires
of complainant's telegraph line aforesaid as to interfere with the
working of complainant's wires, in consequence of the stronger elec-
tric current sent over defendant's wires. Defendant is engaged in
the business of transmitting electric currents, at various points in
the city of Los Angeles, for arc lights of 2,000 and 3,000 candle power,
on poles from 25 to 130 feet high, and for incandescent lights, and for
propelling machinery, and its said line along Second street is to be
used for all these purposes. Defendant's wires, when charged with
high-power currents, seriously interfere with the wires of complain-
ant, by reason of induction, or that electrical influence which a cur-
rent in one wire exerts upon another wire in close proximity. De-
fendant's wires, in order to transmit electrical currents for said arc
lights, must be, and are, charged with very strong eleCtrical currents,
-four or five times stronger than the currents used by complainant
.in transmitting messages over its lines. 'rhe instruments necessary
to be, and which are, used by complainant in the transmission of its
messages, are delicate and sensitive, and, preparatory to transmit-
ting signals, must be carefully balanced and adjusted,in accordance
with the strength of the electrical current generated by the batteries
in complainant's main office, and the conditions of the wires over
which the signals are to be transmitted; and therefore the strong cur-
rent sent over defendant's wires will disarrange, distort, and mutilate
the telegraph signals of complainant's line, and will result in serious
errors in the transmission and reception of the telegraphic messages
of complainant. The breaking of complainant's wires, and thei.r
falling upon those of the defendant, as they are liable to do, would de-
stroy complainant's instruments, and endanger the lives of its em-
ployes. The dangerous character of defendant's wires renders it
difficult, if not impossible, to keep the complainant's lines in drder.
Complainant is operating under heavy penalties to the United States
government, is liable to its employes for personal damages. The
grounds of the demurrer, as therein stated, are as follows:
"(1) That the complainant hath not, in and by its said bill, made or stated

such a case as entitles It, in a court of equity, to any relief against defendant as
to the matters contained In the said bill, or of any such matters. (a) It does
not set forth, state, or allege that this defendant prevented, or has been pre-
venting, or will prevent the complainant from using the post roads, or any of
them, of the United States. (b) It does not appear from its said bill that the
complainant has not a speedy and adequate remedy at law, or that it will suffer
irreparable damage by any act on the part of this defendant. (c) The said bill
does not show any exclusive right in this complainant, as against the defendant,
to the use of the north side of Second street, in the said city of Los Angeles.
(2) That the said bill is deficient in certainty, in that it does not in any manner
show, or attempt to show, how far apart the wires of this defendant must be
from the wires of this complainant in order to avoid the results of what is stated
in said bill as 'induction,' nor how near said wires of this defendant must be to
the wire;;; of the complainant in order to cause the process set forth In the said
bill as 'induction.' (a) And, further, that the said bill does not state or allege
that this defendant has in any manner Interfered with the wires of this com-
plainant."
Complainant's franchise, by virtue of the act of congress of July

26, 1866, to construct, operate, and maintain a line on Second street,
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is conceded; but defendant insists that said franchise is subject to
reasonable local regulations, and does not include exemption from
the burdens ordinarily cast upon those who exclusively appropriate
parts of a public highway. Pensacola Tel. Co. v. W. U. Tel. Co., 96
U. S. 1; Telegraph Co. v. Pendleton, 122 U. S. 359, 7 Sup. Ct. 1126;
Mutual Union Tel. Co. v. City of Chicago, 16 Fed. 309. While these au-
thorities appear to sustain the limitations suggested by defendant,
the facts of the case at bar do not raise for decision any question
connected with such limitations. The material contention made
in defendant's brief is that the bill does not show such an unlaw-
ful interference by defendant's wires with complainant's business as
entitles the latter to equitable relief, because-First, the threatened
injury is only a remote possibility, and not a certain or probable re-
suIt; second, so far as concerns the right to occupy a street, the busi-
ness of furnishing a city and its inhabitants with light is a higher
use than that of telegraphing, and therefore defendant's right of occu-
pancy is superior to that of complainant. These two points will be
examined in the order in which they are stated.
1. In support of its first contention, defendant suggests that there

is no statement in the bill of the distance at which an electric current
lipon one wire will affect, by induction, another wire. This, I think,
is a matter of evidence, which need not be specifically set forth. The
ultimate fact, in this connection, essential to complainant's case, and
which should be alleged, is that defendant's wires have been placed
so near to complainant's wires as to seriously impair the efficiency of
the latter; and this situation, I think, is sufficiently shown. The bill
alleges as follows:
"Said defendant has placed its poles in an ,exact line with those of your

orator on said Second street, and its wires, so far as they are strung, and
in so far as they will be strung if the line of defendant is continued to Ala-
meda street, are directly under the wires of your orator, and in many places
so near to the wires of the telegraph line of your orator aforesaid as to inter-
fere with the working of your orator's wires, in consequence of the stronger
electric current sent over the wires of said defendant, the Los Angeles Elec-
tric Company."
Furthermore, the bill, after alleging that the electrical currents to

be transmitted over defendant's wires will be much stronger than
those used by complainant, and that the instruments necessarily
employed by complainant in the transmission of messages are delicate
and sensitive, and must be adjusted with reference to the current
generated by the batteries in its main office, and the conditions of the
wires over which the signals are to be transmitted, proceeds thus:
"And therefore the induced current over tbe defendant's line will dis·alTange,

and mutilate the telegraphic signals of yoq,r orator's line, by interpos-
ing a foreign and stronger current, not under the control and not within the
knowledge of the transmitting operator, and will result in serious errors in
the transmission and receptiQn of the telegraphic messages of your orator."
From these quotations it appears the bill does expressly and di-

rectly allege that the operation of defendant's line will seriously and
prejudicially affect complainant's line.
2. Defendant contends in the next place that the lighting of a

street is necessary to its primary use,-travel,-and that, therefore,
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an electric company carrying on the business of such lighting has a
paramount right of occupancy, as against a claim not founded upon
such primary use. I have been able to find but one authority on this
question, and that one is against the defendant, and expressed as fol-
lows:
"Sec. 223. Telegraph v. Electric Light. The use of the same street, or

side of the street, for both telegraph and electric light wires, may bring up
a question of which of the two uses of electricity is entitled to the precedence.
The electric light wires carry, as is well known, a heavy and dangerous
electric current, which may, in case of sagging or breaking of the electric light
or telegraph Wires, be distributed over the telegraph Wires, and burn out the
instruments, and endanger the lives and safety of the employt\s of the tele-
graph company. On the other hand, the wires may be so adjusted that both
companies can use the same side of the street with safety. 'l'he question
which of the companies must make this adjustment of its wires depends upon
tbequestion of which company was prior in its occupation of the streets with
its wires. If the telegraph company has strung its wires along the street,
and I.s carrying on the telegraphing business, the electric light company can-
not, even under a municipal ordinance granting It such power, string its
wires within such distance of the wires of the telegraph company, or In such
a manner, as to create a danger such as has been specified above, and a
court of equity will enjoin the electric light company from so stringing Its
wires. On the other hand, if the electric light company has already strung
its wires, and is operating tbem, the telegraph company cannot compel It
to remove them so as to allow it to occupy the street, even under the franchise
and protection of the act of congress of July 14, 1866 (Rev. St. U. S. § 52(3),
unless in no other way can it avail itself of this franchise." Crosw. Elec-
tricity, p. 194.
This author seems to consider the two uses of telegraphing and

electric lighting, so far as concerns their respective privileges in a
street capable of sustaining both uses, of equal necessity, and, there-
fore, that prior occupancy gives the better right. Without deciding·
the point involved, I will say that defendant's argument, although
opposed by the text quoted, would not, if defendant's sole business
was that of lighting the streets, be without force. The act of con·
gress of Jllly 24, 1866, hereinabove mentioned, expressly provides
that the franchise which it confers shall not interfere with "ordinary
travel." Whether the electric lighting of a city by night so promotes
this primary use of its streets as that a company engaged exclusively
in the business of such lighting has, for its instrumentalities, a right
of occupancy in the streets superior to the franchise acquiI'ed by a
telegraph company under the aforesaid act of congress, is a question
carefully to be weighed when presented for decision. It does not
arise, however, in the case at bar, as the defendant is engaged in
transmitting electricity, not only for lighting purposes, but also for
propelling machinery. As against this latter use, a franchise ac-
quired under said act of congress, I think, confers a superior right,
where the right, as here, is fortified by prior occupancy. The de-
murrer is overruled, and the defendant assigned to answer the bill at
the rule day in September next. .
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INTERSTATE COMMERCE COMMISSION v. CINCINNA'l'I, N. O. & T.
P. RY. CO. et al.

(Circuit Court, S. D. Ohio, W. D. October 8, 1896.)

1. THE RIGHT TO PRESCRIBE MAXIMUM RATES FOR THE TRANSPORTATION OF
FREIGHT.
The right to prescribe maximl1m rates for the transportation of freight

is the right to dictate an indispensable and one of the most important
terms of the contract between the carrier and the shipper.

2. SAME.
As a legislative right it has been so long and so generally recognized as

to be berond question, and it results from the corporate existence of tile
common carrier, or froIll his quasi public relation to any and all who
may come to him as freighters or passengers.

8. SAME.
It can hardly be said to be within the recognized limits of the exercise
of judicial right or power, because, while a court of equity may enforce
specific performance of a contract, or correct mutual mistakes in it, it
never makes a contract.

4. THE INTERSTATE COMMEnCE COM:\IISSION.
The interstate commerce commission Is not Invested, and cannot be in-

vested, under the constitution, with either legislative power or purely judi-
cial power. Its functions are necessarily restricted to the performance of
administrative duties, with such quasi judicial powers as are Incidental
and necessary to the proper performance of those duties.

5. SAME-RIGHT OF THE COMMISSION TO FIX HA'l'ES.
It Is not an Incidental right. It Is not a right or power to be derived

by Implication or construction from general phrases In the first or other
sections of the act to regulate commerce, nor can it be Impo<rted Into the
act by reference to or by reason of the necessities of the case. If found
at all, It must be found In express and specific language, among the pow-
ers and rights granted in direct terms, and there Is no such language in
the act.

6. SAME.
The power of the commission to fix rates was denied by the supreme

court. In Cincinnati, N. O. & T. P. Ry. Co. v. Intersrate Commerce Com-
mission, U. S. 196, 16 Sup. Ct. 700.

7. THE ACT TO REGULATE COMMERCE.
Subject to the two leading prohibitions t.hat their charges shall not be

unjust or unreasonable, and that. they shall not unjustly discriminate, so
as to give undue preference or disadvantage to persons or traffic similarly
circumstanced, the act to regulate commerce leaves common carriers, as
t.hey were at the common law, free to make special contracts looking to
the increase of their business, to classify their traffic, to adjust and ap-
portion their rates so as to meet the necessities of commerce, and, gener-
ally, to manage their important interests upon the same principles which
are regarded as sound, and adopted In other trades and pursuits.

8. CASES CITED.
Cincinnati, N. O. & T. P. Ry. Co. v. Interstate Commerce Commission,

162 U. S. 184-197, 16 Sup. Ct. 700j Texas & Pac. Ry. Co. v. Interstate Com-
merce Commission, 162 U. S. 197-255, 16 Sup. Ct. 600; Interstate Com-
merce Commission v. Louisville & N. R. Co., 73 Fed. 409-429; Interstate
Commerce Commission v. Northeastern R. Co., 74 Fed. 70-73; Interstate
Commerce Commission v. Alabama Midland Ry. Co., 69 Jj'ed. 227-233, 74
Fed. 715-723; Interstate Commerce Commission v. Lehigh Val. R. Co.,
74 Fed. 784-788.

(Syllabus by the Court.)


