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their interests, and the putting of the title in the name of another
had no tendency to deceive or mislead any one into giving credit in
the belief that Andrews and Whitcomb were liable as stockholders.

The next question is whether the mortgage bonds which constituted
a part of the collateral given to Andrews and Whitcomb should have
been ordered canceled because issued in violation of a statute of the
state (Rev. 8t. Wis. § 1753), which declares void bonds issued with-
out the payment in money or property of 75 per cent. of their face
value. Conceding the application of the statute, it is insisted that,
until the money received by the water company upon the pledge
of its bonds has been repaid or otherwise secured, equity will refuse
to interfere. The doctrine is familiar and is well illustrated by the
recent decision of this court in Association v. Lohmiller, 20 C. O..
A. 274, 74 Fed. 23, but whether applicable here need not be deter-
mined. '

In respect to the compensation of the receiver, the question is one
of the taxation of costs, and should be determined upon equitable
considerations, High, Rec. § 796. In this case the receiver’s man-
agement was successful; and, if he had not been in charge, it would
have been necessary to employ another, who, if of equal capacity, and
alike successful, would have earned equal pay; and, the trust in
that view having suffered no harm, the order by which the compen-
gation was allowed will not be disturbed.

In respect to the title of Andrews and Whitcomb, we are of opin-
ifon that, under the circumstances, the mortgage of the franchise car-
ried with it the water plant. That the mortgage was valid this court
declared when the case was here upon the first appeal. - 18 U. 8. App.
458,10 C. C. A. 68, and 61 Fed. 782. The franchise, as described in the
ordinance referred to in the mortgage,included the right to “construct,
own, maintain, and operate” the particular water plant which was in
contemplation, and already in process of construction, when the mort.
gage was executed. In the opinion in Chapman Valve Manuf’g Co,
v. Oconto Water Co., 89 Wis. 264, 273, 60 N. W. 1004, 1005, it is said:
“Nor does the franchise follow the plant by force of the rule that the
incident follows the principal.. If that maxim has any application, it
should be considered that the franchise is the principal thing. All
other rights spring from the franchise.”

- The decree below is reversed, with direction to dismiss the bill
for want of equity. »

BOWEN v. NEEDLES NAT. BANK.
- {(Clrcuit Court, 8. D. Oslifornia. August 10, 1898)

INTERVENTION—BY RECEIVERS OF BANK.
Under Code Cliv. Proc, Cal. § 387, authorizing intervention by one “who.
has an interest in the matter in litigation,” the receivers of a national
bank may intervene in a suit against the bank to recover a debt,

Action by Abner T. Bowen against the Needles National Bank. On.
petition by Daniel Murphy, receiver, to intervene,
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Wells & Lee, for plaintift.
Gardiner, Harris & Rodman, for defendant.
Henry C. Dillon, for intervener.

WELLBORN, District Judge. This is an action to recover an al-
leged indebtedness of $25,850. The answer sets up, among other
defenses, want of consideration and payment. Defendant is insol-
vent, and one Daniel Murphy has, by the comptroller of the currency,
been appointed its receiver. Said Murphy now asks leave to inter-
vene, for the purpose of contesting plaintiff’s demand. The petition
for intervention is resisted by plaintiff, on the ground that whatever
defenses there may be to the action can be as well and conveniently
made by the bank as through its receiver, and hence there is no ne-
cesgity for an intervention. The present hearing is on said petition.

The action being one at law, petitioner’s right to intervene therein
must be detérmined by reference to the practice in the state courts
of California. Rev. 8t. U. 8. § 914, Code Civ. Proc. Cal. § 387, pro-
vides as follows:

“Any person may, before the trial, intervene in an action or proceeding,
who has an interest in the matter in litigation, in the success of either of
the parties, or an interest against both. An intervention takes place when
a third person is permitted to become a party to an actlon or proceeding be-
tween other persons, either by joining the plaintiff in claiming what is sought
by the complaint, or by uniting with the defendant in resisting the claims
of the plaintiff, or by demanding anything adversely to both the plaintiff and
the defendant, and is made by complaint, setting forth the grounds upon
which the intervention rests, filed by leave of the court, and served upon the
parties to the action or proceeding who have not appeared, and upon the
attorneys of the parties who have appeared, who may answer or demur to it
as if it were an original complaint.”

From the provisions of this section it appears that leave to inter-
vene should be granted to any person “who has an interest in the
matter in litigation,” without reference to whether or not the end con-
templated by the proposed intervention could be as well, or even
better, accomplished through other procedure. Indeed, to one so
interested, the statutory intervention provided for in said section
seems to be a right expressly and unqualifiedly granted, and such is
the construction which the supreme court of California has placed
upon the section, as shown by the following extract:

“Besides, it does seem to us that the intervener has an interest in the matter
in litigation; and the Code does not attempt to specify what or how great
that interest shall be, in order to give a right to intervene. Any interest is
sufficient. The fact that the intervener may or may not protect that interest
in some other way is not material. If he ‘has an interest in the matter in liti-
gation, or in the success of either of the parties,” he has a right to intervene.”
Coffey v. Greenfield, 55 Cal. 383.

The only remaining question, then, is whether or not the petitioner
here has an interest in the subject-matter of the suit. The very
statement of this question, when we consider the powers and duties of
a receiver of an insolvent national bank, would seem to be a sufficient
answer in the affirmative. However, since I have found, it will not
be out of place to cite, one precedent directly in point, which was an
action to recover the value of certain bonds left by the plaintiff with
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a national bank on special deposit, or for “safe-keeping.” The bank
failed, and a receiver was appointed by the comptroller of the cur-
rency. Both the bank and receiver were made defendants, and the
latter demurred, on the ground, among others, of a misjoinder of par-
ties. The complaint alleged that the bonds were either in the bank
at the time of its failure, or were fraudulently removed or embezzled
by some officer or agent thereof, through the negligence of the bank.
From the opinion of the court I extract the following:

“From this it is clear that the bank, after its failure, might properly de-
liver to plaintiff the bonds sued for; aund, if they are still in its possession,
the duty is devolved upon it to deliver the same. If the bonds have come
to the possession of the receiver, it would be also very clearly his duty to
deliver the same to plaintiff. If they had been converted into money by the
bank, and the proceeds placed in its common funds, and in that way passed
to the receiver, or, by the gross negligence of the bank, the bonds were lost,
80 as to render the bank liable to the plaintiff for their value, in either alter-
native of this latter proposition, it seems to us, the receiver is a proper party,
as being the active agent or fiduclary, through whom, under the direction of
the comptroller, the affairs of the bank are to be closed and settled. Under
the peculiar and indefinite language of section 50 of the act aforesaid, it is a
question of great doubt whether the receiver or comptroller is the proper
party to proceedings for the adjudication of claims spoken of in said section.
But since the receiver is upon the ground, and within the same jurisdiction
as the bank whose assets, ete.,, he holds, gives bond and security for the
faithful discharge of his duties, and is made the active agent for the protec-
tion of the bank and its creditors, we are, for these and other reasons, in-
clined to, and do, hold, that the receiver is & proper party in proceedings for
the adjudication of claims against the bank. Under our Revision (section
2761), any person may be made a defendant who has or claims an interest
in the controversy adverse to the plaintiff, or who is a necessary party to a
complete determination or settlement of the question involved in the action.
As we have just seen, the receiver is a proper party, as representing an inter-
-est adverse to the plaintiff; and since the bank might rightfully, and had the
legal duty to, deliver the bonds to plaintiff if it still held them, the bank is a
necessary party to the complete determination of the question involved. We
conclude, therefore, even if the question of misjoinder could be made by de-
murrer, that there was no error in overruling it on this ground.” Turner v,
Bank, 26 Iowa, 562, 1 Thomp. Nat. Bank Cas. 454.

It will be observed that section 887 of the California Code of Civil
Procedure, hereinbefore quoted, provides that to a complaint in inter-
vention an answer or demurrer may be filed, as if the same were an
original complaint. 'The order, therefore, which I shall now direct,
is, of course, without prejudice to any objections that may hereafter
be made to the sufficiency of the pleadings filed under said order.
The petition for leave to intervene will be allowed.

WESTERN UNION TEL. CO. v. LLOS ANGELES ELECTRIO CO.
(Circuit Court, S. D. California. August 3, 1896.)
No. 656.

1. ErLectric WIRES—INTERFERENCE—INJUNCTION.

A bill by a telegraph company seeking to restraln the operation of
electric light wires which have been placed 8o close to complainant’s wires
as to interfere with and injuriously affect the working of the latter need
not state the distance at which an electric current on one wire will affect
another, this being matter of evidence,



