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chase or other acquisition of the land, where the United States had
determined to sell or dispose of it. Shepley v. Cowan, 91 U. S. 330.
In every case cited by counsel for appellant in which the equitable
right to the land prevailed over the legal title the former had either
been recognized by the United States by a grant or an entry of the
land, or by the acceptance of payment for it, so that the equitable
owner was in privity with the government, or the equitable right had
been initiated before the claim which went to patent by a settle-
ment or an improvement of the land under a law which gave to the
settler or improver a right to be preferred in its acquisition. No
authority has been cited which holds that one who is not in privity
with the government, and who has never acquired any right to the
land until after it was entered by the patentee, can maintain a
bill to divest him of the legal title.
On the other hand, in Smelting Co. v. Kemp, 104 U. S. 636, 647,

Mr. Justice Field, in delivering the opinion of the supreme court to
the effect that a patent could not be successfully impeached in an ac-
tion at law, said of the complainant:
"He must resort to a court of equity for rellef, and even there his complaint

cannot 00 heard unless he connect himself with the original source of title,
so as to be able to aver that his rights are injuriously affected by the ex-
istence of the patent; and he must possess Buch eqUities as will control the
legal title in the patentee's hands. Boggs v. Mining 0<>., 14 Cal. 279, 303. It
does not lie in the mouth of a stranger to the title to complain of the act of
the government with respect to it. If the government is dissatisfied, it can,
on Its own account, authorize proceedings to vacate the patent or limit its
operation."
This is a wise and salutary rule. It relieves the government of the

expense of vexatious litigation, and the owners of land from the spec-
ulative attacks of those who have nothing to lose. It has been re-
peatedly announced and uniformly maintained in the national courts,
and it is fatal to the suit of the appellant in this case. Cooper v.
Roberts, 18 How. 173; Spencer v. Lapsley, 20 How. 264,273; Beard
v. Federy, 3 Wall. 478, 492; McIntyre v. Roeschlaub, 37 Fed. 556;
Bardon v. Railroad Co., 145 U. S. 535, 12 Sup. Ct. 856.
The decree below must be affirmed, with costs, and it is so ordered.

MATHER HUMANE STOCK TRANSP. CO. v. ANDERSON et aL
(Circuit Court of Appeals, Seventh Circuit. October 5, 1896.)

No. 299.
1. RAILROAD RECEIVERS-PRIORITIES OVER MORTGAGE.

A claim for car rentals accruing before the appointment of receivers is
not entitled to priority over the lien of a pre-existing mortgage.

2. SAME.
The fact that, by the terms of a lease of cars to a railroad company, a

portion of the rent was not due when receivers for the company were
appointed, does not give a claim for that portion of the rent a preference
over a mortgage on the road recorded before the making of the lease.

Appeal from the Circuit Court of the United States for the South-
ern District of lllinois.



MATHER HUMANE STOCK TRANSP. CO. V. ANDERSON. 165

E. S. Smith, for appellant.
Bluford Wilson, for appellees.
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

Circuit Judge. At the suit of the trustees in a mort-
gage executed in the year 1888 by the Chicago, Peoria & St. Louis
Railroad Company upon its railroad and appurtenant properties, and
upon the income and profits thereof, the appellees on September 21,
1893, were appointed receivers, and were directed to operate the
road, and out of the income to pay, as preferred debts, "all claims for
materials and supplies which have been incurred in the operation
and maintenance of said property during the six months last past."
On the 24th of November, 1891, the railroad company had leased
of the appellant, the Mather Humane Stock Transportation Com-
pany, a corporation of lllinois, 100 stock cars, for which the rental,
accrued after May 1, 1893, and amounting to $3,722.40, had not been
paid. This demand the appellant, by an intervening petition, asked
to have allowed and declared to be a lien prior to the lien of the
mortgage on the road and income. It appeared that of the sum
above named $1,346.40 accrued after August 1, 1893, and that the
railroad company had received $1,361.66 for the use of the leased
cars on other lines of road between May 1, 1893, and the appoint-
ment of the receivers. The priority asked for the entire demand, and
for each of the smaller sums named, the court denied, and error is
assigned upon each of the rulings.
That the claim for rentals of cars accrued before the appointment

of the receivers was not entitled to priority over the lien of the mort-
gage is settled by the decision of the supreme court in Thomas v.
Car Co., 149 U. S. 95, 112, 13 Sup. Ct. 824, 831. After reference to
the cases of Miltenberger v. Railroad Co., 106 U. S. 286, 1 Sup. Ct.
140, and Kneeland v. Trust Co., 136 U. S. 89, 97, 10 Sup. Ct. 950, it
is there said:
"Tested by the principles llBserted in these cases, the claim for car rental

that had accrued prior to the receivership cannot be maintained, but should
have been disallowed. The case of a corporation for the manufacture and
sale of cars, dealing with a railroad company whose road is subject to a
mortgage securing outstanding bonds, is very different from that of workmen
and employes, or of those who furnish from day to day supplies necessary
for the maintenance of the railroad. Such a company must be regarded as
contracting upon the responsibility of the railroad company, and not in re-
liance upon the interposition of a court of equity."

The assertion of a lien for the smaller sums rests on no better
equity. There was nothing in the contract of lease to forbid the
use of the cars upon other lines of road, and the money so earned
is no more subject to a trust in favor of the lessor than the earnings
of the cars when in use on the road of the lessee. It is contended
that for the amount due for the use of the cars after August 1, 1893,
a preference should be allowed, because by the terms of the lease
that portion of the rent was not due when the receivers were ap-
pointed, and the intervener could not have retaken its cars for default
in the payment, or to secure the payment of that amount. The fun-
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damental proposition is that a demand for the rental of cars can-
not be allowed to displace the lien of a prior mortgage, and the prop-
osition is not to be affected by any provision in the lease for the
giving of credit. The mortgage being recorded, knowledge of it on
the part of a lessor of cars, or of other contracting parties, must
be presumed; and unable, as they necessarily are, to displace the
mortgage lien by express contract, they cannot do it upon any sup-
position of reliance upon equitable interference, unless the claim.' be
one which, in exception to the general rule, has been recognized as
entitled to such priority. The appellant's claim is not of that char-
acter, and was not made so by the order of court appointing the re-
ceivers. Car rentals are not "materials and supplies," and, besides,
the order, being in that respect interlocutory, is not controlling of
the subsequent action of the court. It creates no vested right, and,
if wrong, was to be disregarded. The decree below is affirmed.

ANDREWS et al. v. NATIONAL FOUNDRY & PIPE WORKS, Limited.
CITY OF OCONTO v. SAME.

(CircUit Court of Appeals, Seventh Circuit. October 5, 1896.)
Nos. 283, 286.

1. SPECIFICATIONS OF ERROR.
The speci1l.cations of error in a case brought up by appeal should be,

not that the evidence shows this or that, but that in this or that particu-
lar, separately stated, the decree is erroneous.

2. PARTIES TO ApPEAL.
A party to ihe suit who has succeeded by purchase to the rights of per-

sons affected by the decree may join such persons in prosecuting the ap-
peal.

8. AsSIGNMENT OF ERRORS.
The omission to set out in the title of an assignment of error the names

of all the parties to the record whose interests are intended to be, and
manifestly may be, afl'ected by the appeal, does not affect the jurisdic-
tion of the circuit court of appeals over the parties whose names were
omitted.

'- SAME.
On appeal from a decree holding certain shareholders of a corporation

liable to creditors, a distinct specification for each creditor is not neces-
sary if the question of the shareholders' liability to one creditor is not
different from that of their liability to other creditors.

5. FOLLOWING STATE DECISION-CONSTRUCTION OF STATUTE.
The first direct ruling of the supreme court of the state upon a par-

ticular question involving the construction of a state statute will be fol-
lowed by the federal court. 68 Fed. 1006, reversed.

6. JUDGMENT AGAiNST CORPORATION-EFFECT ON SHAREHOLDERS.
In respect to rights arising out of contracts other than subscriptions for

stod:, a shareholder is not bound by a judgment or judicial proceeding
against a corporation to which he was not a party. 68 Fed. 1006, reversed.

7. SAME-PARTICIPATION IN DEFENSE.
Persons are not bound by a decree by reason of their participation in

the suit unless their conduct in that regard was open and avowed, or
otherwise known to the opposite party, so that it, too, was concluded, or
would have been, by an adverse judgment.

8. STOCKHOLDERS-PERSONAL LIABILITY.
Persons holding stock by direct issue as collateral security for a debt

of the company to them are not liable to creditors of the company, as if


