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maintain a joint action. The distinguishing feature of that case
is to be found in the fact that the evidence proved that the sureties
construed the promise as if it were ma-de for the benefit of both,
and, with that understanding, assumed a liability. In the second
case, the party who contracted in his own name as a principal, and
not as agent for another, was held to be entitled to maintain an ac-
tion upon the contract. Other cases cited by counsel for the plain-
tiff, although well considered and worthy of respect, in so far as
they differ from National Bank v. Grand Lodge and Sayward v.
Dexter, Horton & 00., must be passed without other comment than
this: that they do not afford a pretext for ruling contrary to the de·
cisions of the supreme court of the United States, and of the United

circuit court of appeals for this circuit. The demurrer is
sustained.

ALLNUT et a1. v. LANCASTER et al.

(Circuit Court, D. South Carolina. October S, 1896.)

1. PARTIES-JOINT LIABILITy-ABSENT PARTIES.
Under Code Civ. Proc. S. O. § 157, which provides that In actions

against a number of defendants jointly Indebted on contract, some of
whom are not served, plaintiff "may proceed against the defendants serv-
ed, unless the court otherwise direct," the court wlll exercise its discretion
by directing that all be served, when It appears that all reside within the
jurisdiction. Held, that where over 100 persons, all residing within the
jurisdiction, were made parties, but only S were served, the court would
exercise its discretion by requiring service upon all; the act being appar-
ently designed to meet cases in which some of the defendants were beyond
the reach of process.

2. SAME-FEDERAL COURTS-FEDERAL AND STATE STATUTES.
Congress having provided that where some of the defendants are not

inhabitants of the district, and cannot be found therein, the court may
proceed to trial without them (Rev. St. § 737), this legislation is controlling
in the federal courts to the exclusion of state legislation inconsistent there-
with on the same subject. The statute adopting state practice, pleadings,
and procedure (Rev. St. § 914) does not apply In respect to matters upon
which congress itself has prescribed a definite rule.

This was an action at law by Allnut, Nixon & Goldsborough
against S. T. D. Lancaster and others to recover a sum of money.
Oothran, Wells, Ansel & Oothran, for plaintiffs.
S. J. Simpson, for defendants.

SIMONTON, Oircuit Judge. This case comes up now under these
circumstances: There was,-perhaps still is,-in the county of
Spartanburg, in the state of South Oarolina, an unincorporated body
or association known as the "Farmers' Alliance." One Zimmerman
had opened a store or shop in that county for the purpose of selling
merchandise of various kinds. His business was unprofitable, and
he incurred many debts, among others to the plaintiffs in this suit.
In order to obtain satisfaction of their demand, the plaintiffs
brought their action against the defendants, who were alleged to
have been present at a meeting which determined to appoint Zim·
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merman agent of the Alliance in conducting the business of an Al-
liance store. The defendants demurred upon the ground that all
of the parties present at that meeting were not made parties de-
fendant. The demurrer was overruled by Judge Brawley, holding
the circuit court, with leave reserved to defendants to interpose
the same objection when the case came up on its merits. There-
upon plaintiffs gave notice of a motion requiring defendants to
make their defense more definite by furnishing the names of the
parties who were present. The motion was granted, and defend-
ants furnished the 114 persons, said to have been present
at the meeting referred to. The complaint was amended, naming
these persons as parties defendant, and summonses were prepared;
but no service of summons was attempted. All of these 114 de-
fendants are within the jurisdiction of this court. The cause being
in this plight, olaintiffs press for trial, claiming the right to pro-
ceed against the defendants who have been served, without await·
ing service on the other persons named as defendants. This is chal·
lenged by the defendants. The plaintiffs rely upon the provisions
of section 157 of the Code of Civil Procedure of South Carolina,
which is in these words:
"Sec. 157. Where the action is against two or more defendants, and the

summons is served on one or more of them, hut not on all of them, the plain·
tiff may proceed as follows: (1) If the action be against defendants jointly
indebted. upon contract, he may proceed against the defendant served, unless
the court otherwise direct; and if he recover jUdgment, it may be entered
against all the defendants thus jointly indebted, so far only as that it may be
enforced against the joint property of all and the separate property of the
defendants served, and, if they are subject to arrest, against the persons ot
the defendants served." ,
The terms of this section are not imperative,-"he may proceed

against the defendant served, unless the court otherwise direct."
In either words, the matter is within the discretion of the court.
The general rule of all pleading is that all persons interested in
the controversy should be made parties thereto, so that all rights,
if possible, should be adjudicated in one proceeding. "Interest re-
ipublicffi ut sit finis litium." This is not always possible. There
may be joint contractors; liable on the same contract. Some of
these cannot be served, being without the jurisdiction of the court.
If the plaintiff could not proceed because of this inability to serve
them, he would be denied all remedy; for, if he instituted suit in
the jurisdiction to which these absent persons were responsible, he
would encounter a similar objection because of the absence of those
who reside within the jurisdiction in which suit first began. To
meet this, provision has been made in many of the states, and by
congress, permitting suits against some one or more of joint can·
tractors without including the others. The section above quoted
is an instance ,of this, and the validity of this legislation has been
declared by the supreme court of the United States. Hanley v.
Donoghue, 116 U. S. 3, 6 Sup. Ct. 242. This provision having been
made to meet the evil, it would seem that it should only be used
when the evil sought to be remedied exists; that is to say, when it
is impracticable to serve or bring within the jurisdiction the other
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joint contractors. This view is strengthened by the provision which
congress has made in act of 1839, formulated in section 737 of the
Revised Statutes of the United States, in these words:
"Sec. 737. When a part of several defendants cannot be served. When

there are several defendants in any suit at law or in equity, and one or more
of them are neitber inhabitants of nor found within the district in which the
suit is brought, and do not voluntarily appear, the court maJ' entertain juris-
diction, and proceed to the trial and adjudication of the suit between the
parties who are properly before it; but the judgment or decree rendered there-
in shall not conclude or prejudice other parties not regularly served with
process nor voluntarily appearing to answer; and non-joinder of parties who
are not inhabitants of nor found within the district, as aforesaid, shall not
constitute matter of abatement cr objection to the suit."

Commenting upon this act, the court, in Inbusch v. Farwell, 1
Black, 571, says: "Jurisdiction in the federal courts is not defeated
by the suggestion that other parties are jointly liable with the de-
fendants, provided it appears that such other parties are out of the
jurisdiction of the court;" quoting this act.
The present action is based upon the liability of the defendants

for the acts of Zimmerman, who is charged to be the agent of the
association of which they were members, constituted such agent at
a meeting at which they were present. The pleadings have devel-
oped the fact that at the same meeting there were many other per-
sons, 114 in number, and that these defendants constituted a very
small. minority. If these defendants are responsible, they share
this responsibility with all the others. They are entit'ed to have
these others with them in the determination of the controversy, if
it be possible to do so; otherwise they may be made liable, and,
when they seek contribution, must go on, and prove every fact which
plaintiffs now seek to prove, and which these defendants deny. Now,
all these other persons are not only within reach of process, but they
are named in the complaint, and process is asked against them.
The plaintiffs are asking, notwithstanding all these facts, that they
be allowed to halt in the natural progress of the suit, and to treat
it as if it were against these eight defendants only. It is Uf case
which calls for the exercise of discretion given to the court by section
157. and this request should be refused.
There is another consideration. The act of congress above quoted

makes provision for a suit against some joint contractors without join-
ing others. It is a jurisdictional act, and gives jurisdiction when the
other contractors are neither inhabitants of nor are found within the
district in which the suit is brought. Even were it to be assumed that
the section of the Code of South Carolina has not the elasticity given
to it, but that it makes a hard and fast rule, it would seem that this
court is not bound to follow it. Congress has legislated upon a
similar subject, and has put its limitUftion on the rule. According
to the position of the plaintiffs' they are entitled to go on, and ob-
tain judgment, if they can, against the 8 defendants first named
in the complaint, notwithstanding the fact that their amended com-
plaint contain.s the names of 114 co-contractors, who are admitted
to be within reach of the process of the court. They rely on sec-
tion 914 of the Revised Statutes of the United States, which adopts
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the practice, pleadings, forms, and modes of procedure of the state
courts. The act of congress in pari materia permits such a course
as that which plaintiffs now seek to pursue only when the co-con-
tractors are not inhabitants of, and cannot be found within, the
district in which the suit is brought. The state practice contended
for would be inconsistent with the terms of the act of congress,
and would impair its effect. It must, therefore, give way. Chap-
pell v. U. S., 160 U. S. 513, 16 Sup. Ct. 397; Luxton v. Bridge Co.,
147 U. S. 337, 13 Sup. Ct. 356. Whenever congress has legislated
upon any matter of practice, and has prescribed a definite rule for
tbe government of its own courts, it is to that extent exclusive of
the legislation of the state upon the same matter. Ex parte Fisk,
113 U. S. 713, 5 Sup. Ct. 724; Whitford v. Clark Co., 119 U. S. 522,
7 Sup. Ct. 306.
The plaintiffs will perfect the service of their case.

UNITED STATES v. SOUTHERN PAC. R. CO. et aI.

(Circuit Court, S. D. california. July 27, 1896.)

No. 195.
1. PUBLIO LANDS --RAILROAD GRANT.

'rhe existence of a claim by the state for lands, to make good alleged
losses of portions of a thirty-sixth section granted for school purposes, Is
sufficient, without regard to Its validity, to take such lands out of the
category of "public lands," within the meaning of a railroad grant attach-
ing alone to such lands.

2. SAME-INDEMNITY SCHOOL LANDS.
Act Congo March 1, 1877, entitled "An act relating to indemnity school

selections in the state of California," confirms only such of the state se-
lections as were certified by the United States·to the state.

8. SAME-ISSUE OF PATENT-EFFECT.
Where jurisdiction over the subject-matter IS committed to the officers

of the land department, and they are charged with the duty of deter-
mining whether the particular land was or was not covered by a grant
to a railroad company, such a decision culminating In the issuance of a
patent passes title to the property, and a bona fide purchaser under such
a patent prior to any attempt to Rnnul it will be protected.

4. SAME-BONA FIDE PURCHASER.
One who purchased, for a valuable consideration, from a railroad com·

pany, land included in its grant, and received a deed therefor, without
notice that the United States claimed the land, but believing that the
title WR..'l vested in said company, arid at the same time entered Into pos-
session and remained therein, is a "bona fide purchaser" from the com-
pany, who is, under Acts March 3, 1887, and March 2, 1896, protected,
as against a vacation or annulment of the patent issued for such land
to the railroad company.

o. SAME-RIGHTS OF MORTGAGEES.
One claiming under a mortgage of lands granted by congress to a rail-

road company, made subsequent to Act March 3, 1887, providing for
suits to vacate patents erroneously issued by the officers of the land de-
partment under grants to a railroad company, is not protected under the
act as a bona fide purchaser, the act expressly declaring that a mortgage

the company shall not be considered as a sale for that purpose.
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The United States Attorney General, George J. Denis, U. S.
Atty., and Joseph H. CUill, Sp. Asst. U. S. Atty., for the United
States.
Joseph D. Redding, A. B. Hotchkiss, W. F. Herrin, and Wm. Sing-

er, Jr., for defendants Southern Pac. R. 00. et al.
Page, Eells & Wheeler, for defendant Central Trust Co. of New

York.
Chapman & Hendrick and Graves, O'l\felveny & Shankland, for

defendant C. l\f. Wright.

ROSS, Circuit Judge. The United States having issued its pat-
ent to the defendant railroad company for the E. ! of the N. E. i,
the E. ! of the S. E. :1, and the S. W. i of the S. E. :1 of section
21, township 2 S., range 9 W. of the San Bernardino base and
meridian, and for the S. ! of section 11, township 3 S., range 9
W., of the same base and meridian, as a part of the lands granted
to that company by the act of congress of March 3, 1871 (16 Stat.
573), this suit was instituted, pursuant to the provisions of the
railroad adjustment act, approved March 3, 1887 (24 Stat; 556),
to vacate and annul the patent so issued. Among the defendants
to the bill as amended is C. M. Wright, who alleges title in him-
self to those portions of section 21 above described, not only by
virtue of a deed from the Southern Pacific Railroad Company, but
through a conveyance from the state of Oalifornia, to which he al-
leges the said portions of section 21 were granted and listed by the
United States as a part of its school·land grant. The evidence
shows that all of the lands involved in this suit lie within the pri-
mary limits of the grant to the defendant railroad company of
March 3, 1871; but it also shows that at the time of the making
of that grant, and at the time of the definite location of the road
the defendant company was thereby authorized to construct, all
of the lands here in controversy had been applied for by the state
of California to make good alleged losses of portions of a certain
thirty-sixth section embraced in the grant to the state for school
purposes by the act of congress approved March 3, 1853 (10 Stat.
244), which losses the state alleged were sustained by reason of
said portions of the thirty-sixth section being included within the
limits of Ui Mexican grant. Those selections by the state were
filed and placed on record, to be forwarded to the general land office
for approval, by the officers of the local land office of the district
in which the lands are situated. The evidence does not show that
the selections by the state ever met the approval of the commission-
er of the general land office, or the secretary of the interior. :Many
years afterwards, to wit, on October 20, 1880, they were held by
the commissioner of the general land office for cancellation, for
the reason that the portions of section 36, township 2 N., range 4
W. of the San Bernardino base and meridian, the alleged loss of
which was the basis for the selections in question, were not in fact
lost to the state; and upon that ground the claim of the state to
the lands in controversy was canceled by the general land office
Febrruary 5, 1881. Nevertheless, at the time of the definite location
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of the defendant company's railroad authorized to be built by the
act of March 3, 1871, as well as at the date of that grant, the claim
of the state of Oalifornia to the lands in controversy stood upon
the records of the local land office uncanceled, and recognized by
its officers. The the conclnsive presumption
-is that the claim to the lands by the state was made in good faith.
Whether or not valid is immaterial to the question here; for, as
has been often decided by the supreme court, it is not the validity
of such a claim, but the fact that it existed at the time of the def-
inite location of the raHroad, that excluded the lands in contro-
versy from the category of "public lands," to which alone the com-
pany's grant attached. Whitney v. Taylor, 158 U. So 85-94, 15
Sup. Ct. 796-799; De Lacey v. Railroad 00., 19 O. O. A. 157, 72 Fed.
726, and cases there cited. This view is conclusive as against the
contention of the defendant railroad company.
The defendant Wright asserts title to those portions of section

21 above described by virtue of a conveyance from the state of Oal-
ifornia, alleging that those portions of section 21 were granted and
listed by the United States to the state of Oalifornia as a part of
its school-land grant. The evidence shows that the lands in ques-
tion never were listed by the United States to the state of Oalifor-
nia. It is true that the bill, as amended, itself alleges-
"That said selections were made by the state of California in the form and
manner as provided by law, and were filed in the office of the commissioner
of the general land office, and duplicate originals thereof were filed in the
United States land office in the proper district, and the said selections and
claims to said land were duiy entered upon the tract books and other records
of the general land office at 'Vashington, and in the records of the United
States land office for the district in which said lands were situated, and so
remained as a valid and existing claim to said lands, and to the whole thereof,
from the date of said selection until the 5th day of February, 1881, at which
time said selections were canceled by the com.missioner of the general land
office, acting on behalf of the secretary of the interior."

There is here, however, no allegation that the lands claimed by
the state were ever certified to the state by the United States, and
there is a stipulation in evidence to the effect that they never were.
The remedial act passed by congress March 1, 1877 (19 Stat. 267),
entitled "An act relating to indemnity school selections in the state
of California," and commonly known as the "Booth Act," confirms
only such of the state selections as were certified by the United
States to the state. The lands in controversy, not having been so
certified, were not embraced by that act. The fourth section of the
act under which the present suit was brought, however, provides,
among other things, that where such lands as those here involved
have been erroneously patented, and have been sold by the grantee
company to a citizen of the United States, the person so purchas-
ing in good faith, his heirs or assigns-
"Shall be entitled to the land so purchased upon making proof of the fact
of such purchase at the proper land office within such time and under such
rules as may be prescribed by the secretary of the interior, after the grants
respectively shall have been adjusted; and patents of the United States shall
issue therefor and shall relate back to the date of the original certification
or patenting, and the secretary of the interior, on behalf of the United States,
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shall demand payment from the company which has so disposed of such lan\ls
of an amount equal to the government price of similar lands; and, in case
of neglect or refusal of such company to make payment as hereafter specified
within ninety days after the demand shall have been made, the attorney gen-
eral shall cause suit or suits to be brought against such company for the said
. amount; provided, that nothing in this act shall prevent any purchaser of
lands erroneously withdrawn, certified, or patented as aforesaid from re-
covering the purchase money therefor from the grantee company, less the
amount paid to the United States by such company as by this act required,"
etc. 24 Stat. 557.

It is suggested on the part of the complainant that the defend-
ant Wright cannot be regarded as a purchaser in good faith, be-
cause he took with notice of the grant to the ra:ilroad company,
and subject to all of its terms and provisions. It is undoubtedly
true that he did take with notice of that grant, and subject to all
of its terms and conditions. He must be held to have known, for
example, that the officers of the land department charged with the
duty of executing the provisions of that grant were not empowered
to issue thereunder any evidence of title to any land that, at the
time of the taking effect of the grant, had been otherwise disposed of
b;y the government, or the disposition of which had been committed to
others than the officers of that department. In all such cases, in which
there il:l a total lack of jurisdiction over the subject-matter, any pre-
tended conve;yance thereof by the officers of the land department, even
if in the form of a patent, would be absolutely void. But where, as in
the case at bar, jurisdiction over the SUbject-matter was committed to
the officers of the land department, and they were charged with
the duty of determining the question whether the particular land
was or was not covered by the grant to the railroad company, such
a dE'cision, culminating in the issuance of a patent, passes title to
the property, and is subject only to annulment on a direct attack,
and for sufficient reasons. U. S. v. Winona & St. P. R. Co., 15
C. C. A. 96. 67 Fed. 948, and oases there cited. Under well-settled
principles of equity, a bona fide purchaser under such a patent prior
to any attempt to annul it would be protected. U. S. v. Winona
& St. P. R. Co., supra; U. S. v. California & O. Land Co., 148 U.
8. 40-45, 13 Sup. Ct. 458. Moreover, the act itself, in relation to
the adjustment of land grants made by congress to aid in the con-
struction of railroads, and for the forfeiture of unearned lands,
under which the present suit was instituted, declares, in effect, in
its fourth section, that those citizens of the United States, or per-
sons who have declared their intention to become such citizens, whO'
have purchased from a grantee company in the honest belief that
they were thereby acquiring title, are purchasers in good faith,
within the meaning of the act; for the provision is that as to all
such lands as are here involved, "which have been sold by the
grantee company to citizens of the United States, or to persons
who have declared their intention to become such citizens, the per-
son or persons so purchasing in good faith, his heirs or assigns,
shall be entitled to the lands so purchased," etc. In the legisla-
tion in question, congress, being aware of the fact that public lands
had been erroneously certified and patented to various railroad and
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other companies, provided for the bringing of appropriate; suits to
annul such certificates and patents, at the same time affording pro-
tection to such citizens of the United States, and persons who have
declared their intention to become such, their heirs and assigns, as
have purchased from such grantee companies in good faith; that is
to say, in the honest belief that by such purchase they were ob·
taining title. By a stilI later act, to wit, the act approved :March
2, 1896, and entitled "An act to provide for the extension of the
time within which suits may be brought to vacate and annul land
patents, and for other purposes," and relating to the same matter,
in part, as is embraced by the adjustment act of March 3, 1887,
congress stilI further protected purchasers from such grantee com-
panies; for by the first section of that act it is, in express terms,
declared that "no patent to any lands held by a bona fide purchaser
shall be vacated or annulled, but the right and title of such pur-
chaser is hereby confirmed." 29 Stat. 43. This provision, it will
be observed. unlike the adjustment act of March 3, 1887, is not
limited to citizens of the United States, or persons who have de-
clared their intention to become such, but applies to all good-faith
pnrchasers from such companies, whatever their nationality.
It was stipulated by the respective parties in the present case

that:
"The defendant C. M. Wright during the year 1880 purchased from the

defendant Southern Pacific Railroad Company the title of said company in
and to the several tracts described in the answer of C. M. Wright to the
third amended bill of complaint filed by the complainant herein, fo,r a valuable
consideration, which was paid to said Southern Pacific Railroad Company,
and that thereafter a deed was executed by said company to said Wright, pur-
porting to convey to said Wright the said tracts of land described in said
answer of said Wright as aforesaid; that said defendant Wright, at the time
of purchasing said land and' receiving said deed, and at the time of paying
the purchase price therefor, had no knowledge or notice that the United
States owned said land, or had or claimed any interest therein other than that
conveyed to him by the acts of congress of March S, 1871, and July 27, 1866,
making a grant to said Southern Pacific Railroad Company, and by other
acts of congress, and by the records of the general land office at Washington.
but, on the contrary, said Wright then believed that the title to said land
was vested in said Southern Pacific Railroad Company, and that such con·
veyance was not made to said Wright to or for the use of said company;
that, at the time said Wright purchased the said lands fro,m said railroad
company, he entered Into the possession thereof, and fenced the same, and
ever since has been, and now is, tn the actual possession of said lands, and
all thereof."
It seems clear to me fuat these facts make Wright a purchaser

in good faith, within the meaning of the acts of congress upon the
subject, and that the right and title to those portions of section 21
so purchased by him were confirmed to him by the act approved
March 2, 1896, and that the patent therefor, as to him, cannot,
under the express provision of that act, be vacated or annulled.
The act of March 2, 1896, further provides, in section 2-

"That if any person claiming to be a bona fide purchaser of any lands er-
roneously patented or certified, shall present his claim to the secretary of the
Interior priOl· to the institution of a suit to cancel a patent or certification,
and if it shall appear that he is a bOlla fide purchaser, the secretary shall reo

that suit be brought In such case against tbe patentee or the corpora-
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tion, company, person or association of persons for whose benefit the cer·
tification was made, for the value of said land, which in no case shall be
more than the minimum government price thereof, and the title of such claim-
ant shall stand confirmed. An adverse decision by the secretary of the in·
terior on the bona fides of such claimant, shall not be conclusive of his l'ights,
and if such .claimant or one claiming to be a bona fide purchaser who has
not submitted his claim to the secretary of the interior, is made a party to
such suit, and if found by the court to' be a bona fide purchaser, the court
shall decree a confirmation of the title and shall render a decree in behalf of
the United States against the patentee corporation, company, person, or as-
sociation of persons, for whose benefit the certification was made, for the
value of the land as hereinbefore provided. * * *"
It is sufficient to say in !'espect to this latte!' provision that there

is no e,idence in the case as to the value of the lands in conuo-
versy, for which reason-apaI't fI'om any otheI' consideration-:-no
judgment can be now given in favoI' of the United States agamst
the defendant I'ailroad company for such value.
The case shows that after the issuance of the patent to the de·

fendant I'ailroad company for the lands in controversy, and pI'ioI'
to the institution by the government of this suit to annul it, the
rnilroad company executed to the defendant Cenual Trust Company
of New YOI'k a mortgage, in terms, purporting to covel' all of the
lands granted to the I'ailroad company by the acts of congress of
MaI'ch 3, 1871, and July 27, 1866, with certain exceptions not nec-
essary to be mentioned, to seome the payment of certain bonds
which were issued and sold to various pUI'chasers for value priOI'
to the commencement of this suit; and the claim is made that all
such lien hoideI's are as much pI'otected by the principles of equity
as aI'e bona fide purchasers of such lands. At the time of the
execution of the mOI'tgage, howeveI', covering the lands heI'e in con-
troveI'sy, there was in existence the adjustment act of MaI'ch 3,
1887, of which the mortgagees had notice, pI'oviding for suits to
vacate patents eI'roneously issued by the officers of the land de-
pfrrtment under the grants made to the I'ailI'oad company, in terms
affoI'ding pI'otection to pUI'chasers in good faith of lands so eI'rO-
neously patented, but expressly decladng "that a mOI'tgage or
pledge of said lands by the company shall not be consideI'ed as a
sale" for that purpose. The mortgage heI'e in question did not de-
scribe any particulaI' tI'ad 01' tracts of land, but embI'aced in gen·
eral terms the lands granted by congress to the railroad companv;
and having been executed after the passage of the act of March
3, 1887, the holder took with notice of the fact that the United
States claimed that, undeI' the grant, lands had been erI'oneouslv
patented to the railroad company, and with notice of the fact tha't
?y the ac.t of March 3, 1887, congress had provided for the bring-
mg of SUItS to annul all such patents as were erroneously issued'
at the same time affoI'ding pI'otection to bona fide purchasers un:
del' such patents, but e:x;pI'essly declaring that a mortgage 01' pledge
of such lands by the raIlroad company shall not be considered as a
sale foI' that purpose. DndeI' such circumstances, the holdeI' of the
mortgage must be held to have taken with his eyes open and can-
not be I'egaI'ded in the same light as a purchaser of title in 0'000.
faith, and without notice. ",
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It results from what has been said that there must be a decree
for the complainant, annulling the patent in so far as concerns
the S. i of section 11, township 3 S., range 9 W. of the San Ber-
nardino base and meridian, and establishing its validity in favor
of the defendant Wright in respect to those lands in controversy
falling within section 21, township 2 S., range 9 W. of the same
base and meridian. A decree to that effect will be entered, bnt
without prejudice to the right of the United States to sue for the
value of the land thus confirmed to Wright.

DRAKE v. STEWART.
(CIrcuit Court of Appeals, Eighth CIrcuit. August 24, 1896.)

No. 734.
1. EVIDENCE-AcTS OF CO,CONS1'IRATORS.

Upon the production of evidence from which the Jury may reasonably
Infer the joint assent of the minds of two or more persons to the prosecu-
tion of an unlawful enterPrise, any act or declaration of one of the par-
ties In reference to the common object, which forms a part of the res
gestre, may be given in evidence against anyone of the others who has
consented to the enterprise.

2. CONSPIRACy-EvIDENCE.
'l'he joint assent of the minds of the parties to a conspiracy may be

found by the jury, like any other ultimate fact, as an inference from
other facts proved.

8. CONSPIRACy-EvIDENOE.
Defendant, the county marshal, was told by one B, that some persons

would be arrested that night, and that he must be particular as to what
bail bond was taken, and to this he replied that that would be "all
right," That night B. obtained a warrant from a justice for plaintiff's ar-
rest for common assault, and she was arrested and taken to the county
jail at 9 o'clock p. m., and there put in charge of defendant's deputies.
Plaintiff demanded to be brought before the justice who issued the war-
rant, to give bail, but B. falsely stated that he was out of town. An-
other justice then prepared a bail bond, but the deputy marshal refused
to accept it, stating that he was instructed not to receive any bond, and
piaintiff was detained in jail until the next morning. Defendant testified
that he knew nothing of the parties to be arreBIted, or the charge against
them. Held, that there was evidence for the jUry that defendant con-
spired with B. to detain plaintiff in jail overnIght by refusing to accept
bail.

In Error to the Circuit Court of the United States for the Western
District of Missouri.
John W. Beebe, for plaintiff in error.
John H. Lucas, for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit .Judges.

SANBORN, Circuit Judge. Maud Lord Drake, the plaintiff in
error, sued Henry P. Stewart, the marshal of Jackson county, Mo., the
defendant in error, for conspiring with one Bloss to detain her in jail
overnight, without bail, on a charge of a common assault, for refusing
to take or accept offered bail for her appearance to answer for that
charge, and for detaining her in jail without bail. At the close of


