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ors in the transactions sought to be investigated have passed away.
If the promise which complainant asks to have enforced had been
made to be performed upon the happening of any other event than
the death of the promisor,—as, for example, if the alleged agree-
ment under which complainant says that she assumed the relation of
a daughter to Barber Perkins had provided that he should, upon
her arriving at the age of 21 years, convey to her either the inter-
est in his property, or a specified sum of money, or other considera-
tion,—it is clear that it would have been necessary, in order to avoid
the bar of the statute of limitations, to sue upon such a promise
within the period fixed by that statute, which in actions on simple
contracts, in Michigan, is six years. The fact that the contract was
not to be performed until the death of Perkins did not change its
character, or shorten the time for suing thereon. The cause of
action upon the agreement set forth in the bill accrued at his death.
Sword v. Keith, 31 Mich. 263. 'While a shorter period than that al-
lowed by the statute of limitations is sometimes held to bar a suit
in equity, here the legal remedy has become barred by the statute,
and the equitable remedy does not survive it. Webster v. Gray, 37
Mich. 37. The complainant has suffered nearly seven years to
elapse since the death of Barber Perkins before making her present
claim, and she has been thus supine without other excuse than her
own erroneous notion of the effect of his death intestate upon the
alleged promise. During all this time the defendant has presum-
ably paid the taxes upon the property, and met the expenses of its
care, in the belief, encouraged by complainant’s silence, that his
title as heir was unquestionable, with no incentive to obtain and
perpetuate evidence in its conformation, and, so far as the bill
shows, without protest or complaint on the part of his foster sister.
Such laches merit no indulgence. Fraker v. Houck, 36 Fed. 403.
The case made by the bill is lacking in equity. The demurrer must
be sustained, and the bill dismissed, with costs.

CHILDS et al. v. N. B. CARLSTEIN CO. et al.
(Circuit Court, E. D. Michigan, N, D.)
No. 8.
1. INSOLVENT CORPORATIONS—PREFERENCE TO OFFICERS.

The assets of a corporation do not constitute a trust fund for the benefit
of its creditors in such a sense that any disposition thereof to secure an
antecedent indebtedness in favor of one or more of its officers, though
made while the corporation is still a going concern, and its officers still
have hopes 'of continuing business, may be set aside at the instance of
creditors.

2. Equity PLEADING.

An answer which is responsive to the bill, and denies its allegations,:

must be taken as true, in the absence of evidence contradictory thereof,
8. INSOLVENT CORPORATION—APPLICATION OF ASSETS. .
' The fact that one is president of a corporation is not ground for de-.
priving him of the right to enforce securities which he holds for the pay-
_ ment of his just claims against the company. :
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4. CrEDITORS’ BILL.
A creditors’ bill must be preceded by a judgment at law.
5. SamE.

A few creditors cannot bring a bill for an accounting and administration
of the assets without stating that it is brought on behalf of themselves
and all the rest of the creditors.

6. SAME—GARNISHMENT—EFFECT. .

By the Michigan statutes, garnishment proceedings do not confer a lien
upon the money or property in the hands of the garnishee, so as to ep-
title the plaintiffs therein to the same standing as judgment creditors in
regard to the right to bring a creditors’ bill.

7. CREDITORS’ BILL—JURISDICTION OF EqUITY.

Since, under 3 How. Ann. St. Mich, § 8091, a creditor may, by a garnish-
ment proceedmg, reach property fraudulently conveyed by his debtor, the
same relief cannot be obtained by a creditors’ bill.

8. COLLATERAL SECURITY.

A creditor holding collaterals is not bound to apply them before enfor-

cing his direct remedies against a debtor and his effects.

Bill by Henry B. Childs and others against the N. B. Carlstein
Company and others.

Complainants are residents of Cleveland, and citizens of the state of QOhio,
and co-partpners in business at that place; and the defendant the N. B. Carl-
stein Company is a corporation organized and existing under the laws of the
state of Michigan, having its principal office at Bay City, and, prior to the
filing of the bill, was engaged in the business of selling, at wholesale and re-
tail, dry goods, clothing, and other merchandise, at Bay City, and at the vil-
lage of Standish, in Arenac county, Mich., having stores at said places. The
defendant Miller was prior to December 28, 1894, a stockholder and president
of said the N. B. Carlstein Company, and is a citizen of Michigan and resident
of Bay City. All of the other defendants are citizens of Michigan and resi-
dents of Bay City, and with the exception of Frank S. Pratt, who is trustee
in the mortgage executed by the Carlstein Company, heretnafter mentioned,
are creditors of said company and beneficiaries under said mortgage. The
claim of the complainants against the N. B. Carlstein Company is for mer-
chandise sold and delivered by complainants since July 1, 1894, to the amount
of about $3,684.27. For the recovery of this sum, complainants had com-
menced their suit at law in this court, and issued a writ of garnishment in
aid of the same against Frank 8. Pratt, trustee, William H. Miller, and the
banks above named.

The bill recites that two of the complainants visited Bay City October 12th, .
and there had an interview with defendant Miller, president of the company,
in which the latter stated that its credits had been too largely extended, and
therefore the company would be obliged to have an extension of time for the
payment of its debts to complainants; that it was solvent, and that none of
its creditors would ever lose by it, and also that the company was considera-
bly indebted to Miller, and other statements were then made, as the bill
charges, for the purpose of inducing complainants to extend the time for the
payment of their debt, and to obtain further goods on credit; and that, by
these representations and statements, complainants had been diverted from
demanding and obtaining the negotiable notes of the company, secured by the
indorsement of Miller, which he refused to give, on the ground that he had
never indorsed the paper of the company. Allegations are made upon infor-
mation and belief of other matters which are put forward by complainants
as the inducements upon which they acted in accepting unindorsed notes of
the company, for the indebtedness then due, and for granting an extension
on indebtedness of the company to complainants, which fell due December 1,
1894, -and by which complainants were led to sell and deliver additional goods
in Noveniber and December, 1894, The bill avers that October 12, 1804, the
N. B. Caristein Company was Indebted to the Commercial Bank of Bay City,
the Old Second Natlonal Bank, and the First National Bank of ‘Bay City, de-
‘fendants hereln, for an amount eXceeding $40,000, for the greater part of
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which defendant Miller had become personally responsible to said banks as
indorser, guarantor, or by giving his personal obligations in some other form;
that said company was also indebted to the H. B. Claflin Company, of New
York, to the amount of several thousand dollars, and to otber parties, for
goods s0ld and delivered, to the amount of at least $25,000, and that October
12, 1894, said N. B. Carlstein Company was insolvent, to the knowledge of
defendant Miller, its president; that on the 28th of December, 1894, there
was executed and delivered to defendant Pratt, as trustee, for the H. B.
Claflin Company, the Commercial Bank of Bay City, the old Second National
Bank of Bay City, the First National Bank of Bay City, and defendant Mil-
ler, a chattel mortgage to secure indebtedness amounting, in the aggregate,
to $92,235.12, and covering all of the goods, mortgages, and other property of
the N. B. Carlstein Company; that on the 29th day of December, 1894, said
the N. B. Carlstein Company executed and delivered to defendant Miller
another chattel mortgage upon its goods, merchandise, and personal property,
to secure an alleged additional indebtedness to said Miller of $12,895.68;
that said banks had, prior to the giving of said mortgage, collateral security
for the indebtedness secured thereby, which was partly the property of the
mortgagor, and the oalance that of detendant Miller, who, the bill charges,
is also responsible to each of said banks for the payment of said indebtedness
to it as indorser, guarantor, or by reason of & personal obligation in some
other form, and that the greater part of said indebtedness to said banks was
incurred before July 1, 1894, and has been secured from its inception by
Miller’s personal undertakings; that the Pratt mortgage and that to Miller
were executed by the mortgagor, by its vice president and its secretary; that
said Miller fraudulently concocted the scheme to appropriate to his own bene-
fit the agsets of said the N. B. Qarlstein Company, and for the purpose of giv-
ing that company a fictitious credit, and for that purpose procured the sale
to the company, on credit of the greater portion of the goods, included in the
mortgage; that defendant Pratt, the trustee in said mortgage, has taken pos-
session of the mortgaged propperty at Bay City and Standish, and has been
selling the goods at those places, and converting the same into cashb; that
Miller has taken concurrent possession with Pratt by virtue of the second
mortgage, with the intent to sell the property in bulk, and to bid the same in
at said sale, which is to be had subject to said first mortgage, the result of
which will be tha, Miller will become the purchaser of the property for a
nominal consideration, and that it is the purpose and intent of Miller and
Pratt and of the N. B. Carlstein Company to use the proceeds of the sale
of property made by Pratt for the purpose of paying such part of the in-
debtedness to the banks as Is necessary to obtain a release of Miller’s obli-
gations and the collateral security by him given to said banks, and then for
the payment of other secured indebtedness, the effect of which will be to
absorb the assets of the mortgagor for the benetit of secured creditors; that
on the 6th of February, 1895, complainants commenced an action at law
against the N. B. Carlstein Company for the recovery of its indebtedness to
them, in this court, and simultaneously instituted garnishment proceedings
against the defendants in this cause, charging that each of them has in its
hands, custody, or control the personal property of said the N. B. Carlstein
Company, and making the other statutory allegations necessary to sustain
such suits in garnishment, which, the bill claims, give the complainants the
status of judgment creditors of the N. B. Carlstein Company. The prayer is
that the court will decree the mortgages and the contracts and obligations
of the N. B. Carlstein Company to Miller to be fraudulent and void as against
complainants and the other unsecured creditors of the company; for an ac-
counting of the amount due complainants, and marshaling of the assets
of the Carlstein Company for their benefit; that the banks may be compelled
to resort for payment of their claims to the collateral held by them, including
the securities owned by Miller; and that .the claims of Miller against said
company may be postponed to complainants and those of the unsecured
ereditors of the company; and that the complainants’ claim may be decreed
to be a first lien upon the property of the Carlstein Company, except such
g8 has been lawfully pledged as collateral before the issue and service of the
writs of garnishment. A receiver is also prayed, and the court is asked to
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enjoin Miller and Pratt from selling, disposing of, or in any manner inter-
fering with the property covered by the mortgages, and from foreclosing the
mortgages; and for other relief.

The bill does not waive an answer under oath, A temporary restraining
order was granted, in pursuance of its prayer. Since then each of the defend-
ants have filed their separate answer under oath, denying positively and
unequivocally all of the allegations of traud made in the bill, and all the ma-
terial matters upon which the prayer for relief is predicated, and further
averring that the mortgages mentioned in the bill and all the transactions had
between the N. B. Carlstein Company and its co-defendants, the banks, and
Miller, which the bill seeks to avoid, were founded upon full consideration,
and made in good faith, to secure advances and liabilities of the mortgagor
corporation, and were had and done In the exercise of the lawful rights of the
partles,

Brooke & Spalding, for complainants.
T. F. Shepard, E. A. Cooley, C. L. Collins, and J. C. Weadock, for
defendants.

SWAN, District Judge (after stating the facts). The answers of
the defendants so fully repel the charges of fraud made by the bill
that the only matters remaining for examination are the legal ques-
tions which govern the case. The obstacles to the maintenance of
this bill are many and insuperable. Iis scheme and theory are
founded on two propositions, both of which must be established to
sustain it. The first is that the assets of a corporation constitute
a trust fund for the benefit of its creditors, of so sacred a nature
that any disposition of those assets to secure an antecedent indebt-
edness in favor of one or more of its officers, even if made in the
life of the corporation, and while it is still a going concern, al-
though financially embarrassed, if the same results to the detriment
of its general creditors, may at their instance be set aside as in-
equitable; and, second, that, for that purpose, simple contract
creditors, who have begun garnishment proceedings against al-
leged fraudulent grantees of their debtor, have practically acquired
the standing of judgment creditors, and may resort to a court of
equity and obtain this redress. These two propositions are the
foundations of complainants’ case. Other questions are incidental
and dependent.

The first contention is a misconception of the tenure by which a
corporation holds its property and its control of the same. There
is no difference between a corporation debtor and an individual
debtor as to the power of disposition of their property, except as
the corporation is restricted by its charter or by general rules of
law. .

As is said in the case of Graham v. Railroad Co., 102 U. 8. 148,
where a like question was involved to that here presented:

“A corporation is a distinct entity. Its affairs are necessarily managed by
officers and agents, it is true; but, in law, it is as distinct a being as an indi-
vidual is, and is entitled to hold property (if not contrary to its charter) as
absolutely as an individual can hold it. Its authority is the same; its inter-
est I8 the same; its position is the same. Its stockholders may prevent any
malversation of funds or fraudulent disposal of property on their part. But

that is done in the exercise of their corporate rights, not adverse to the cor-
porate interests, but coincident with them. Wheén a corporation becomes in-
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solvent, it. 3 so far civilly dead that its property may be administered as a
trust fund for the benefit of its stockholders and creditors. A court of equity,
at the instance of the proper parties, will then make those funds trust funds
which in other circumstances are as much the absolute property of the cor-
poration as any man’s property is his.”

Speaking of this case, which is characterized by Mr. Justice Brad-
ley’s clearness and accuracy of statement, Mr. Justice Brewer, in
Hollins v. Iron Co., 150 U, 8. 371, 387, 14 Sup. Ct. 129, says:

“All that it decides is that, when a court of equity does take into its pos-
session the assets of an insolvent corporation, it will administer them upon
the theory that they, in equity, belong to the creditors and stockholders, rath-
er than to the corporation itself. In other words,—and that is the idea which
underlies all these expressions in reference to ‘trusts’ in connection with the
property of a corporation,—the corporation is an entity, distinct from its stock-
holders as from its creditors. Solvent, it holds its property as any individual
holds his, free from the touch of a credltor who has acquired no lien; free,
also, from the touch of a stockholder who, though equitably interested in, has
no legal right ‘to, the property. Becoming insolvent, the equitable interest of
the stockholders In the property, together with their conditional liability to
creditors, places the property in a conditlon of trust, first for the creditors,
and then for the stockholders. * * * It is rather a trust in the administra.
tlon of the assets-after possession by a court of equity than a trust attaching
to the property as such for the direct benefit of the creditor or stockholder.”

The learned justice adds later in the opinion:

“That the cases negative the idea of any direct trust or len attached to
the property of the corporation in favor of its creditors, and, at the sawme time,
are entirely consistent with those cases in which the assets of a corporation
are spoken of as a ‘trust fund,’ using the term in the sense that we have said
it was used. * * * The party may deal with a corporation in respect to
its property in the same manner as with an individual owner, and with no
greater danger of being held to have recelved into his possession property bur-

- dened with a trust or lien.”

. The same doctrine is also stated by Mr. Justice Gray in Railway
Co. v. Ham, 114 U. 8. 587, 5 Sup. Ct. 1084, with equal accuracy. He
says:

“The property of a corporation is, doubtless, a trust fund for the payment
of its debts, in the sense that when a corporation is lawfully dissolved and all
its business wound up, or when it is insolvent, all its creditors are entitled in
equity to have their debts paid out of the mortgaged property before any dis-
tribution thereof among the stockholders. It is also true in the case of a
corporation as in that of a natural person that any conveyance of property of
the debtor without authority of law, and In fraud of existing creditors, is void
as against them.”

This is also as emphatically stated by Mr. Justice Field in Fogg
v. Blair, 133 U. 8. 534, 541, 10 Sup. Ct. 338, 340. This enunciation of
the rights and powers of corporate debtors is in accordance with the
decision of the supreme court of Michigan in the case of Bank of
Montreal v. J. E. Potts Salt & Lumber Co., 90 Mich. 345, 51 N. W.
512, in which the earlier decisions of the court are collated.

Bearing in mind that the N. B. Carlstein Company, the corporate
debtor, the disposition of whose property is the main question in
this case, is a Michigan corporation, the significance of this har-
mony between the federal and state courts of last resert is im-
portant and decisive. The complainants knowingly dealt with
their debtor as such a cbrporation, and must be conclusively held
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to have contracted with reference to all dealings of the corporation
with its property which have the sanction of the laws of the state
under which it exists, and from which it derives ifs powers. The
N. B. Carlstein Company, therefore, had a right to deal with its
property precisely as an individual may, except in those partic-
ulars in which it is restrained by law, and, as to those particulars,
its acts are not brought into question. Its authority included the
power to execute an assignment for the benefit of its creditors
(Town v. Bank of River Raisin, 2 Doug. [Mich.] 530), and to prefer
one creditor to another, It might also execute its chattel mortgage
to secure preferred creditors where such instrument did not pro-
vide for any transfer to the mortgagee for any other purpose than
to secure the payment of honest debts. See, also, Hills v. Furni-
ture Co., 23 Fed. 432; Brown v. Furniture Co., 7 C. C. A. 225, 58
Fed. 286. In the case at bar, as in that in 90 Mich. 345, 51 N.
‘W. 512, the corporation had not ceased to be a going concern at
the time that the mortgages were given, nor had its officers aban-
doned hope of continuing business. It is this fact which distin-
guishes this case from Manufacturing Co. v. Hutchinson, 11 C, C.
A. 320, 63 Fed. 496, which, in important particulars, is an authority
for the conclusions here reached. The bill, it is true, charges that
the corporation had no expectation at the time of the execution of
the chattel mortgages of further carrying on its business; but this
is denied by the answer under oath, which was not waived by the
bill, and, even if it were, the complainants cannot deprive the an-
swer, when thus verified, of its ordinary effect. Clements v. Moore,
6 Wall. 299, 314. If a plaintiff in equity fails to expressly waive
the oath of the defendant to his answer, the answer must be given
under oath, and is evidence. Conley v. Nailor, 118 U. 8. 127, 134,
6 Sup. Ct. 1001, 1005. But, independent of these authorities, the an-
swer, being responsive to the bill and denying its allegations, must be
taken as true upon this khearing. Vigel v. Hopp, 104 U. 8. 441;
Carpenter v. Insurance Co., 4 How. 185; File Co. v. Garrett, 110
U. 8, 288, 4 Sup. Ct. 90; Morrison v. Durr, 122 U. 8. 518, 7 Sup.
Ct. 1215. Under the authority of Bank of Montreal v. J. E. Potts
Salt & Lumber Co., supra, the assets of a Michigan corporation
do not become a trust fund for pro rata distribution among all
of its creditors until steps are taken under the provisions of chapter °
282, 2 How. Ann. St. The case last cited is also definitive of the
powers of corporations in their dealings with their officers, and is
in consonance with the decisions of the supreme court of the United
States upon that point.

The fact that Miller was the president of the corporation in no de-
gree impairs his title to the securities which he holds for the pay-
ment of his just claims against the company. That he is its ered-
itor is clear, and that he is also contingently liable as indorser or
guarantor of its indebtedness to the banks and others, and has oth-
erwise become personally liable for debts of the corporation in
case the latter should fail to meet its obligations, is established
beyond all question. That he incurred these obligations in an hon-
est endeavor to aid the company in which he was interested, and
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doubtless at times when it was in extreme need of financial as-
sistance, and that, so far as appears upon the hearing, he has taken
no advantage of its necessities or of his position as its president
and director in obtaining the security he holds, and, in short, that
he is an honest creditor of the corporation, are all facts which sus-
tain his claim to payment of his debt. The fact that he is the
president of the company is neither legal nor equitable ground per
se for depriving him of the right to enforce securities honestly ob-
tained, or putting him upon a worse footing, in any respect, thamn
other creditors of his debtor. This has so long been the law of
Michigan, as held by the supreme court of the state, and equally
the doctrine of the supreme court of the United States, that it may
be fairly regarded as legally notified to all persons dealing with cor-
porations. XKendall v. Bishop, 76 Mich. 634, 43 N. W. 645; Oil Co.
v. Marbury, 91 U. 8. 587. In the latter case it is characteristically
said in the vigorous language of Mr. Justice Miller:

“While it is true that the defendant, as a director of the corporation, was
bound by all those rules of conscientious fairness which courts of equity have
imposed as the guldes for the dealings In such cases, it cannot be maintained
that any rule forbids one director among several from loaning money to the
corporation, when the money is needed, and the transaction is open and other-
wise free from blame. No adjudged case has gone so far as this. Such a
doctrine, while it would afford little protection to the corporation against
actual fraud or oppression, would deprive it of the aid of those most inter-

ested in giving aid judiciously, and best qualified to judge of the necessity of
that aid, and of the extent to which it may be safely given.”

These remarks are strikingly applicable to the relations of de-
fendant Miller to the corporation. He was its president and a
large holder of its stock. It is conceded that no one had a greater
interest in its success, and therefore none could have a stronger
motive than he, in promoting, by all means in his power, the conduct
of its business and the maintenance of its credit to which he seems
to have .pledged his individual property to a large amount. It is
obvious, also, that the only fund to which he can resort for pay-
ment of his debt is the property of his debtor. There is no equita-
ble principle which would require him to stand by in silence, and
witness the appropriation by others, who have no lien, of the prop-
erty which his courage and means have preserved. The enforce-
ment of his security is the only mode left him to make his money,
and this is obviously, upon the facts stated in the bill, a scanty
fund. But, whatever its amount, he should not be restrained
from realizing it.

2. The second position urged in support of the bill is clearly il
founded. The complainants are simple contract creditors of the
N. B. Carlstein Company. Their claims have not been reduced to
judgment, and they have no express lien by mortgage, trust deed,
or otherwise. The general rule is well settled that a creditors’
bill must be preceded by a judgment at law, and cannot be main
tained before an attempt has been made to collect such judgment
by the issue of execution thereon. Jones v. Green, 1 Wall. 330;
Adler v. Fenton, 24 How. 407; Day v. Washburn, Id., 353; Taylor
v. Bowker, 111 U. 8. 110, 4 Sup. Ct. 397; Tube Works Co. v. Ballou,
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146 U. 8. 517, 523, 13 Sup. Ct. 165; Bank v. Dwight, 83 Mich. 189,
47 N. W. 111. “Such creditors,” says Mr. Justice Brewer in Hol-
lins v. Iron Co., supra, “cannoct come into a court of equity to obtain
the seizure of the property of their debtor, and its application to the
satisfaction of their claims, notwithstanding the statute of the
state may authorize such a proceeding in the courts of the state.
The line of demarkation between equitable and legal remedies in
the federal courts cannot be obliterated by state legislation.” To
the same effect is Cates v. Allen, 149 U. 8. 451, 13 Sup. Ct. 883, 977;
Scott v. Neely, 140 U. 8, 106, 11 Sup. Ct. 712. It is observable,
also, that a creditors’ bill should be brought for the benefit of the
complainant and all other creditors similarly situated who may
come in and become parties to the cause and present their rights.
“A few creditors will not be permitted to bring a bill of this sort
for an accounting and administration of the assets without saying
in the bill that it is brought on behalf of themselves and all of the
rest of the creditors.” Story, Eq. Pl p. 104, § 99; Brown v. Rick-
etts, 3 Johns, Ch. 553-555; Hornor v. Henning, 93 U. 8. 233; Pull-
man v. Stebbins, 51 Fed. 10. This equitable requirement is not
met by the bill in this case, the ninth paragraph of which prays
“that the collateral security in the hands of the banks aforesaid,
including such securities as are the property of said Miller, should
be applied to the payment of any indebtedness of said the N. B.
Carlstein Company to said banks, and the other property of said
the N. B. Carlstein Company should be applied, first, to the pay-
ment in full of the indebtedness of said company to complainants,
and that the remainder thereof should be distributed pro rata
among the other creditors of said company, including said banks.”
This is not an offer on the part of complainants to do equity, but
in terms asks a preference which has no equity to commend it.
The authorities last cited are persuasive that the want of this es-
sential feature of the bill, and, a fortiori, the inequitable prefer-
ence asked iz the paragraph quoted, are fatal defects. But we do
not rest our decision upon that ground alone, but pass to the con-
tention made by complainants that the institution of garnishment
proceedings against the defendants entitle the complainants to prac-
tically the same standing accorded by courts of equity to judgment
creditors, by giving them a lien upon the property and moneys gar-
nished.

Garnishment proceedings are sometimes loosely referred to as
conferring a lien upon the money or property in the hands of the
garnishee. However this may be under statutes which give the
proceedings that effect, it cannot be asserted under the garnishment
law of Michigan. Their express provision is (3 How. Ann. St §
8059) that:

“From the time of the service of the writ, the garnishee shall be deemed
liable to the plaintiff to the amount of monies, goods, chattels, and effects
under his control belonging to the principal defendant or of any debts due or
{o become due from such garnishee to the principal defendant or of any judg-
ment or decree in favor of the latter against the former, and for all property,
personal and real, money, goods, evidence of debt or effects of the principal
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defendant which such garnishee defendant holds by conveyance, transfer,
or title that Is void as to the creditors of the principal defendant and for the
value of all property, personal and real, money, goods, chattels, evidences of
debt or effects of the principal defendant which such garnishee defendant
received or held by a conveyance, transfer or title that was void as to credit-
ors of the principal defendant and such garnishee defendant shall also be
gable on any contingent right or claim against him in favor of the principal
efendant.”

Apparently, the sole purpose and effect of this statute was to
add to the liability of the principal defendant the personal respon-
sibility of the garnishee for the property of the debtor, of any de-
scription, in the hands of the garnishee at the time of the service
of the writ.

By section 8068 of the same statute it is provided that:

“The affidavit for the writ of garnishment shall be held and considered as
a declaration of the plaintiff in trover against the garnishee as defendant

where the garnishee is chargeable for property and for money had and re-
ceived when he is chargeable upon indebtedness against the garnishee.”

Manifestly, neither of these actions contemplates the enforce-
ment of a lien, but simply the application of the plaintifi’s demand
when that is established, and, alternatively and contingently, the
personal liability of the garnishee. Authority is conferred by the
statute for the issue of execution, and its levy upon the property,
money, and effects in the hands of the garnishee when served; and
his failure to expose for execution such property and effects after
the plaintiff has become entitled to levy thereon renders the gar-
nishee defendant personally liable in his own goods and estate to
the amount of such judgment.

The statute regulating attachments (section 7994, 2 How. Ann.
St. Mich.) expressly enacts: “Such attachment shall bind the goods
and chattels so attached from the time they were attached.” There
gseems to be no equivalent enactment in the garnishment act,—noth-
ing which expressly or by implication creates an incumbrance on
the property which would adhere to it if transferred. But even
if it were conceded that this statutory proceeding, by the analogy
of its effect upon the property of the debtor to that of a statutory
or contract lien, appropriates the property to the use of the creditor
sub modo, this would not avail the complairants, who seek to make
it the foundation of equity jurisdiction. The very completeness
and amplitude of the statutory remedy by garnishment is the stron-
gest possible denial of complainants’ right to supplement those pro-
ceedings by a concurrent suit in equity.

By section 8091, 3 How. Ann, St. Mich,, it is provided that:

“If any person garnished shall have In his possession any of the property
aforesaid of the principal defendant which he holds by a conveyance or title
that is void as to creditors of the defendant, or if any person garnished shall
have received and disposed of any of the property aforesaid of the principal
defendant, which is held by a conveyance or title that is void as to creditors
of the defendant, he may be adjudged liable as garnishee on account of such
property and for the value thereof, although the principal defendant could not
have maintained an action therefor against him.” :

This section was construed in Heineman v. Schloss, 83 Mich. 158,
47 N. W. 107, as enabling the creditor, by and through the agency
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of a garnishment proceeding, to reach, and subject to the payment
of his judgment against the principal debtor, property, or the pro-
ceeds thereof, which the garnishee might hold by conveyance or
title that was fraudulent as to creditors of such debtor; and it was
held that its effect was not to enlarge the liability of the defend-
ants, but to render them liable at law, instead of in equity as
formerly. This construction was followed in Treusch v. Otten-
burg, 4 C. C. A. 629, 54 Fed. 867.

Instead, therefore, of the proceedings in garnishment, put for-
ward as the basis of complainants’ right to equitable aid, inuring
to their benefit, their necessary effect and operation are exactly
the contrary. The remedy they have sought as subsidiary to their
status as suitors in equity is in itself “a plain, adequate, and com-
plete remedy at law,” whose perfect adaptation to the investigation
of the issues here tendered prohibits the exercise of equity juris-
diction in this cause: If Miller or Pratt and other of the defend-
ants are holding the property conveyed by the chattel mortgages,
and those instruments are void or claimed to be so by complainants,
the garnishment act furnishes machinery as efficient for the as-
certainment of that fact as that afforded by a court of equity. See,
algo, Fearey v. Cummings, 41 Mich. 876, 1 N. W. 946; Crippen v.
Fletcher, 56 Mich. 389, 23 N. W. 56.

In Killian v. Ebbinghaus, 110 U. 8, 568, 573, 4 Sup. Ct. 235, quot-
ing from Hipp v. Babin, 19 How. 271, 278, the court says:

“That whenever a court of law Is competent to take cognizance of a right
and has power to proceed to a judgment which affords a plain, adequate, and
complete remedy without the aid of a court of equity, the plaintiff must pro-
§S$ ,f!,t law, because the defendant has a constitutional right to a trial by

This principle, though there applied to an ejectment bill, is ob-
viously of equally direct bearing in this case; and it is there fur-
ther held that the objection to the jurisdiction may be enforced by
the court sua sponte, though not raised by the pleadings or sug-
gested by counsel. The following cases are instances of the appli-
cation of the same doctrine: Wright v. Ellison, 1 Wall. 16; Oel-
richs v. Spain, 15 Wall. 211; Buzard v. Houston, 119 U. 8. 347, 351,
7 Sup. Ct. 249; Whitehead v. Shattuck, 138 U. 8. 147, 11 Sup. Ct.
276; Mills v. Knapp, 39 Fed. 592.

A further objection to the maintenance of this suit, because of
any supposed interest in the property of the corporation acquired
by the garnishment proceedings, is suggested by the possible failure
of the complainants in those proceedings. The issue in those
cases ig triable before a jury, by the express terms of the statute;
and, as the remedy is purely legal and statutory, the defendants
cannot be deprived of their constitutiomal right to such trial. It
cannot be assumed in favor of the jurisdiction of this court that
the plaintiffs will prevail in such trials at law. If complainants
fail, the only ground which they urge as giving them a standing to
invoke equitable relief is disproved, and the effect of the proceed-
ings, both here and at law, will be made doubly disastrous to the
defendants. The court itself would be put in the humiliating posi-
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tion of having entertained a jurisdiction which a court of equally
plenary powers, in another form of proceeding, to whose jurisdic-
tion complainants first resorted, had pronounced altogether base-
less. If plaintiffs should prevail in the garnishment suits, their
success will have demonstrated that the aid of a court of equity
was not needed for their relief. In either event the result to the
defendants must necessarily be most unfortunate, and the injustice
of harassing them with double litigation for the same cause of ac-
tion would be undeniable. .Added to this is the fact that the claims
of the defendant banks are indisputably valid, and the validity of
their mortgage securities is not attacked. The only relief sought
against them is that they may be compelled to surrender some of
the securities which they hold for the debts covered by the mort-
gage; and this, too, at the instance of creditors who have no lien
upon the property of the mortgagor, nor any claim which can be
maintained against the person whose obligations they ask may be
thus indirectly appropriated to the use of themselves, in preference
to other unsecured creditors of the N. B. Carlstein Company. The
bill reveals no special considerations which ought to take com-
plainants’ case out of the general rule that a creditor holding collat-
erals is not bound to apply them before enforcing his direct reme-
dies against the debtor and his effects. Lewisv. U. 8,92 U. 8, 618.

Without ‘considering other questions which were discussed upon
the argument, it is sufficient to say that the reasons already given,
and especially the want of equity and the adequacy of the garnish-
ment proceedings to afford complainants all the relief to which they
are entitled, compel the dismissal of the bill. The restraining or-
der in this case was improvidently granted, and is vacated and set
aside. The injunction is denied, and the bill is dismissed, with
costs. .

HOLTON et al. v. GUINN.
(Circuit Court, W. D, Missouri, W. D. September 28, 1896.)
No. 1,964.

1. PARTNERSHIP BETWEEN TENANTS IN CoMMON—EVIDENCE.

One L., having purchased an option on land, induced defendant to fur-
nish the purchase money and take the deed,—their agreement reciting that
defendant owned the land; that I. should prospect the land for ores;
that expenses, losses, and profits arising from the working of the land
should be divided;, and that L. should have the right to purchase of de-
fendant any interest in the land, by paying the proportionate part of the
price paid by defendant, he to receive a deed for a one-half interest in case
he pald half the price of the land, or in case the proceeds from working
the land equaled such price. Held, that there was no partnership in th
land. .

2. SAME.

Acts of tenants in common will be referred to that relation, when possi-

ble, rather than to an alleged partnership.
8. BAME.

An habendum clause in a deed of a half interest by the owner of the whole
interest, reading, “To have and hold the same * * * g0 that neither the
said parties of the first part, nor their heirs, nor any person or persons for



