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not begin till those claims are satisfied.” There can be n¢ ques-
tion that the lands of an intestate, though they descend to the
heir, and not to the administrator, remain “liable to the debts of
the ancestor, and subject to be sold for those debts” (Bank v. Dud-
ley’s Lessee, 2 Pet. 523; Watkins v. Holman, 16 Pet. 62); but that
does not mean that any particular piece of property, and especially
if it be real estate, becomes subject to a lien, which, as such, could
be enforced in favor of a particular creditor. On the contrary, it
is the well-established rule of equity, enforced in Wisconsin, and
probably in most or all of the states, by statute, that, in the ab-
sence of testamentary provision to the contrary, the personal es-
tate of a decedent is the primary fund for the payment of his debts,
and that a creditor who would reach the real estate must show that
the personal estate has been exhausted. Story, Eq. Jur. § 573;
McGonigal v. Colter, 32 Wis. 614. The appellant filed no cross bill,
and his answer, while setting forth his several demands, asserts
only a mortgage lien. The fagts necessary to charge the land for
the payment of unsecured liabilities are not alleged. On the con-
trary, it is averred in the bill of complaint, and not denied in the
answer, that Golling died possessed of personal property exceed-
ing $5,000 in value, that his indebtedness was about $1,000, and
that letters of administration had been issued by the probate court
of Cook county, Tl

There was no error in applying the rents collected by the appel-
lant to the payment of the unpaid balance due upon the mortgage
debt, and in giving judgment against him for the remainder. Rents
which accrue from real estate after the death of the owner belong
to the heir, and not to the administrator or legal representative.

The decree of the cireuit court is affirmed,

BURHANS v. JEFFERSON et al.
(Circuit Court of Appeals, Eighth Circuit. September 21, 1898.)

No. 809.
1. PARTNERSHIP—SUIT AT LAW.

A partner cannot maintain an action at law against one or more of hiz
copartners to recover his share of the profit in a single partnership venture,
the remaining transactions of the firm remaining unsettled, upless the
particular venture, by express agreement of the partners, has been segre-
gated from other partnership ventures, and taken out of the general part-
nership account.

2. INJUNCTION AGAINST SUIT—GROUNDS—LEGAL DEFENSES.

An agreement by which one ‘became a partner with another in certain
real-estate speculations, they agreeing that the money advanced, ex-
pended, and received in the course of such transactions should be car-
ried into a single continuous account, may be shown as a defense in
suits at law by one of such parties against the other for a share of the
profits received on one particular transaction, and hence is not ground
for an injunction against such suits.

8. SAME.

A person who has in his possession money and property in which he

and others are jointly interested may plead, in defense to a suit at law
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brought by the other beneficiarles to recover a distrlbutive share thereof,
that, under the agreement by which the money and propérty came into
his hands, he is entitled to hold it until his lien for advances, or for lia-
bilitles incurred on the credit of the fund, has been discharged.

‘Appeal from the Circuit Court of the United States for the District
of Minnesota. ‘

John B. Sanborn, for appellant.
W. P. Warner and Owen Morris, for appellees.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. This is an appeal from an order grant-
ing an interlocutory injunction, staying the prosecution of two suits
at law, which suits were brought by Ira W. Burhans, the present ap-
pellant, against Rufus C. Jefferson, one of the appellees. The bill of
complaint on which the injunction was obtained alleged substantially
the following facts: That Rufus C. Jefferson and James Kasson, the
appellees, composed the firm of Jefferson & Kasson, and were engaged
in the real-estate business at St. Paul, Minn.; that Ira W. Burhans,
the appellant, was a lawyer by profession and also a dealer in real
estate, residing at Superior, Wis.; that some time prior to Septem-
ber 16, 1886, said firm of Jefferson & Kasson entered into an agree-
ment with said Ira W. Burhans for the purpose of becoming engaged
in' the business of buying and selling real estate from time to time
on joint account; that the understanding or agreement between them
was that all the ventures in which they might thereafter become en-
gaged should be carried into one continuous account to be kept be-
tween said Ira W. Burbans and said firm of Jefferson & Kasson, so
that said firm would at all times be protected for such advances as
they might make in purchasing real estate for the joint account, by
offsetting the losses sustained on unprofitable purchases against the
gaing realized in profitable ventures. The bill averred, in substance,
that, in pursuance of such general understanding or agreement, 11
purchases of land were subsequently made by the defendant Burhans, -
on joint account, between September 15, 1886, and July 2, 1890;
that the firm of Jefferson & Kasson made certain advances to effectu-
ate such purchases; and that much of the land so bought had after-
wards been sold and disposed of, but that some of the lJand was un-
sold, and was still held on joint account. The bill disclosed in de-
tail the terms upon which the several purchases of land had been
made, the interest therein owned by the respective parties, the amount
of money that had been advanced by Jefferson & Kasson to make the
several purchases, and the result of the several deals, in so far as
they had been closed out and settled. It appears from the allega-
tions of the complaint that the profits realized on one of the deals
amounted to over $38,000, and that, under the agreement by virtue of
which the land that figured in that transaction had been bought, the
defendant Burhans was entitled to 80 per cent. of the profit. It was
furthermore averred in the bill, in substance, that acting under the
general agreement aforesaid, in pursuance of which all the purchases
had been made, the firm of Jefferson & Kasson had advanced on ac-
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count of the various deals money to the amount of $19,635.32, no part
of which had been refunded to the firm, and that for said sum so
advanced the said firm had an equitable or partnership lien upon all
the property that remained in the hands of said firm unsold, and
upon the undivided proceeds of such land as had been sold; that
said Jefferson & Kasson were solvent and responsible, while the de-
fendant Ira W. Burhans was in embarrassed circumstances; that
notwithstanding the facts aforesaid the defendant Burhans had
brought two suits at law against the complainant Rufus C. Jefferson
alone, in one of which suits he demanded a judgment for $8,952.07,
and in the other a judgment for $16,545, the same being sums which
he claimed to be due to him on account of two of the aforesaid real-
estate transactions that had realized a profit. 'There were some other
allegations in the bill of a similar character to those already men-
tioned, which tended to show that the relation of partners existed be-
tween the parties in all of the 11 ventures in which they had been en-
gaged; that the property remaining in the complainants’ hands, as
well as the money in their possession that had been realized from the
sale of land, were partnership assets and funds, and were subject to
a lien in favor of the complainants for such sum as might be found
due to them on a final settlement of all of the various deals in which
they had been jointly engaged. In view of the premises the bill
prayed for an accounting, for the appointment of a receiver, and for
an injunction staying the prosecution of the two suits at law that had
been brought against the complainant Rufus C. Jefferson, To the
foregoing bill the defendant filed an answer, which was duly verified
under cath, wherein he denied that he had ever entered into an agree-
ment with the firm of Jefferson & Kasson to become engaged with
them in the purchase of real estate on joint account, in the manner
alleged in the bill of complaint. He averred, on the contrary, that
in all of the various transactions referred to in the bill he had simply
dealt with one of the complainants, Rufus C. Jefferson, as an indi-
vidual, and not with the firm of Jefferson & Kasson. He denied that
all or any of the various deals referred to in the bill of complaint
were entered into under an arrangement that they should be conduct-
ed and wound up in one continuous account, so as to create a lien in
favor of the firm of Jefferson & Kasson on the general balance of the
account for all advances, and so as to protect said firm against possi-
ble losses in any of the transactions, in the manner stated in the bill.
The defendant further denied that any such agreement as that alleged
by the complainants had ever been made with either of them. On the
contrary, he averred that every real-estate deal in which he had be-
come interested with either of the complainants had been entered
into originally, and thereafter conducted as a distinet and independent
transaction, under an agreement determining the rights and interests
of the respective parties therein, which was made at or about the
time that the particular transaction was entered into or undertaken.
The defendant further alleged, in substance, that in the course of two
of the real-estate speculations mentioned in the bill of complaint, in
which he had become interested with the complainant Rufus C. Jef-
ferson, the latter had become legally indebted to him in a large sum
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of money, and that for the sums so due to him in the respective trans-
actions he had brought two actions at law against said Rufus C. Jef-
ferson in the circuit court of the United States for the district of Min-
nesota, that the defendant had filed an answer to the complaint in
each of said suits, and that the same were pending and undetermined.
The application for an injunction staying the prosecution of said
suits was heard on the bill and answer, and certain affidavits and ex-
hibits. The circuit court declined to appoint a receiver, but it grant-
ed an injunction, as prayed for, staying the prosecution of the suits
at law.

It is obvious, we think, from an inspection of the bill, that if the
facts therein stated are true the complainant below, Rufus C. Jef-
ferson, has a good and sufficient legal defense to both of the suits
at law which are now pending against him, and that the facts plead-
ed in the bill do not warrant an appeal to a court of chancery to stay
the prosecution of those suits on the ground that the defendant there-
in has an equitable defense to the actions, which he will be precluded
from making if they are allowed to proceed to trial. It admits of no
doubt, we think, that if an agreement was entered into, prior to any
of the transactions described in the bill, whereby Ira W. Burhans,
the appellant, became a partner with the firm of Jefferson & Kasson
in all of the real-estate speculations thereafter undertaken, and
whereby he agreed that the moneys advanced, expended, and received
in the course of such transactions should be carried into a single, con-
tinuous account between the parties, to be thereafter kept and ad-
justed as one account, then the existence of such agreement can be
shown in the suits at law; and, if established, it will constitute a
complete defense to such suits, and prevent the recovery of a judg-
ment therein. We furthermore think that even if the alleged agree-
ment did not create a partnership, in the full sense of that term, but
simply had the effect of giving the firm of Jefferson & Kasson an
equitable lien on all the property or proceeds thereof that was acquired
in the several transactions, to secure the said firm and the individual
members thereof for all advances made or liabilities incurred in the
course of such transactions, then such fact can be shown in the suits
at law, and if established it will likewise defeat a recovery in such
suits. A partner cannot maintain an action at law against one or
more of his co-partners to recover his ghare of the profit in a single
partnership venture, the remaining transactions of the firm remaining
unsettled, unless the particular venture, by express agreement of
the partners, has been segregated from other partnership ventures,
and taken out of the general partnership account. Moreover, where
one person has in his possession money and property in which him-
self and others are jointly interested, he cannot be compelled, in an
action at law, to pay over a distributive share to one of the bene-
ficiaries, provided he holds the money and property under an ar-
rangement or agreement whereby it is subject in his hands to a lien
for moneys that have been advanced, or for liabilities that have been
incurred, on the credit of the fund. In such cases it is always com-
petent for the holder of the fund to plead, in defense to a suit at law
brought to recover a distributive share thereof, that, under the agree-



BURHANS v. JEFFERSON. 29

ment by which the money or property came into his hands, he is en-
titled to hold it until his lien for advances or for liabilities incurred
on the credit of the fund has been discharged. A plea of that nature
constitutes a legal defense to a suit at law, in that it shows that noth-
ing is presently due or payable to the person demanding payment.
In whatever light the agreement described in the bill of complaint
may be regarded, the bill clearly shows that the complainants below
had a good and sufficient legal defense to both of the suits at law,
whether said agreement created a partnershlp between the parties,
covering all the real-estate transactions in which they had been en-
gaged, or whether it fell short of creating a partnership, and merely
entitled the appellees to hold all the property and the proceeds thereof
then in their hands until the moneys advanced by them in the course
of all the deals had been refunded, and until the liabilities incurred
by them, or either of them, in disposing of the property had been sat-
isfied and discharged.

It is furthermore apparent, from an inspection of the bill and the
answer thereto, that the fundamental controversy between the par-
ties arises over the question whether, prior to engaging in any of the
so-termed real-estate deals, the appellant did enter into the general
agreement alleged in the bill, whereby all the real-estate transactions
were to be made part and parcel of one continuous account, or wheth-
er, as the appellant strenuously contends, each one of the 11 deals
was a distinct and independent transaction, which was entered into
under a separate agreement, and conducted as an independent ven-
ture. All of the rights which the appellees assert and seek to enforce
by their bill, depend ultimately on their contention that an agree-
ment was made at the very outset such as is described in the com-
plaint, while the right which the appellant has already exercised, to
sue at law for the sums due to him that were realized in the course
of two of the transactions, depends upon his makmg good his plea
that those were mdependent transactions, in no wise related to other
ventures which preceded or followed them Inasmuch, then, as the
fundamental issue last mentioned is one that can be trled and deter-
mined at law as well as in equity; and inasmuch as the decision of
that question by a jury in favor of the appellees will prevent the re-
covery of a judgment in either of the suits at law, we perceive no
just or reasonable ground upon which a court of equity can interpose
at this time to prevent the trial of that issue in a court of law. The
suits at law were brought by Ira W. Burhans some months before the
present proceeding in equity was instituted, and were being prosecuted
with due diligence, and with apparent good faith. No steps had
beer taken by the appellees prior to the commencement of those suits
to dissolve the alleged partnership, and to obtain a settlement of the
alleged joint account. The issue involved, as to whether such an
agreement or understanding as is described in the bill of complaint
was made before entering into any of the alleged deals, is a simple
one, which can be tried as well at law as in equity, and there is much
force in the suggestion that the appellant has a constitutional right
to have that issue determined by a jury. Besides, the record dis-
closes the fact that the title to all the land acquired by the several
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purchases, that has not been sold, is now vested in one or the other
of the appellees, and that they also hold the proceeds of all such
property .as has been sold in closing out the various deals. No harm,
therefore, can result to the appellees by leaving the fundamental is-
sue touching the existence of the alleged agreement to be settled by
a jury. The circuit court recognized this fact by refusing to appoint
a receiver as prayed for in the bill, and we think that it should also
have declined to enjoin the further prosecution of the actions at law.

We have thus far treated both of the suits at law, the further
prosecution of which has been enjoined, as if they were suits of pre-
cisely the same character brought to recover the appellant’s portion
of moneys realized by Rufus C. Jefferson in the respective real-estate
deals to which the suits respectively relate. 'We have so treated them
heretofore as suits of the same character, because they are so treated
and described in the bill of complaint. Other parts of the record
disclose, however, that one of the suits at law—the one in which a
judgment is demanded against Rufus C. Jefferson for the sum of
$8,952.07—is founded upon the breach of an express covenant made
by the said Jefferson on the final settlement of one of the deals in
which he and the appellant had been engaged, to the effect that he,
the said Jefferson, would satisfy certain mortgages on certain lots of
land, which, in the settlement of the deal, had been set apart and
conveyed to the said Jefferson as his individual property. It would
seem, therefore, that in any aspect of the case the complainants be-
low were not entitled to an injunction restraining the prosecution of
the last-mentioned suit, because the sum of money sued for in that
case was not an item of the partnership account, but was a sum which
Rufus C. Jefferson had expressly agreed to pay on the final settlement
of one of the deals, without reference to the outcome of the other
transactions. The result is that the order granting an injunction must
be, and it is hereby, reversed, and the injunction is hereby dissolved.
The case will be remanded to the circuit court for further proceed-
ings not inconsistent with this opinion.

BRIGHAM et al. v. KENYON et al.
(Circuit Court, D. Washington, N. D. August 8, 1896.)

No. 525.
DEVISE TO ALIEN—VALIDITY.

Const. Wash, art. 2, § 83, prohibiting “the ownership of lands by aliens
* * » except where acquired by inheritance, under meortgage or in
good faith In the ordinary course of justice in the collection of debts,” and
providing that “all conveyances of lands hereafter made to any alien
directly, or in trust for such alien, shall be void,” does not render a will
void because it contains an item devising land to an alien.

Bill by Mary Ann Brigham and Cynthia Perry against Benjamin
Kenyon and others.

Lindsay, Arthur & King and G. W. Delamater, for plaintiffs.
+ Btruve, Allen, Hughes & McMicken, for defendants.



