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which, under the statute, may. be enforced against common
property of the joint obligors within the state. That a judgment
taken against one of the joint obligors does not merge and ex-
tinguish the original cause of action, as against those not served
because beyond the jurisdiction, seems clear. Oox v. Maddux, 72
Ind. 206; :Merriman v. Barker, 121 Ind. 74, 22 N. E. 992, and cases
cited. The appeal is dismissed.

SHOWALTER, Oircuit Judge, concurs in the conclusion.

TRUST CO. v. NORTHERN PAC. R. 00.
(Circuit Court, D. Washington, W. D. July 28, 1896.)

EQUITY PRACTICE.
In equity practice, it Is permissible to set forth matters of law as wen

as matters of fact constituting a defense.

J. B. Bridges, for petitioner.
F. M. Dudley, for respondent.

HANFORD, District Judge. This is a petition by the treasurer
of Ohehalis county for leave to proceed under the revenue law of
this state to obtain a judgment and sale of certain lands claimed
by the Northem Pacific Railroad Company a,s part of its land grant,
or for an order requiring the receiver to pay the taxes assessed
against said land· for the year 1892. An answer has been filed in
behalf of the Northern Pacific Railroad Oompany, and the receiver
aUeges that the lan,ds referred to were not taxable at the date of
the assessment, for the reason that patents for the same had not
been, prior to that date, issued, and the nonmineral character there-
of had not been ascertained, and therefore the legal title had not
passed from the United States; and for the further rea'8on that the
assessment was imperfect and invalid, for want of an accurate and
complete description of the lands; and for the further reason that
the tax levy was in part unauthorized by law,-that is to say, in
addition to the usual levy of state, county, and school taxes, a
levy was made for "Road and Bridge Fund," a purpose not author-
ized by law. All irregularities in the petition have been waived,
and the case has been argued and upon exceptions to this
answer.
Notwithstanding any uncertainty as to whether or not the lands

referred to are exempt from the grant to the railroad company, re-
cent decisions of the supreme court hold that the same are taxable
as the propel'ty of the company. Northern Pac. R. 00. v. Patterson,
154 U. S. 130-134, 14 Sup. Ct. 977; Oentral Pac. R. Co. v. State of
Nevada, 16 Sup. Ot. 885. The answer, however, raises an issue as
to the validity of the assessment and tax levy. As the matter
is set forth, tlie description of the land in the assessment roll ap-
pears to be imperfect; and the levy of a special tax. for "Road .and
Bridge Fund" appears to be unauthorized by law, and other irreg·
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ularities are alleged, rendering the assessment void. In equity
practice, it is permissible to set forth matters of law as well as mat-
ters of faet constituting a defense. Therefore I must give effect
to statements in the answer which the petitioner's counsel may have
regarded as mere conclusions of law. When the evidence is pre-
sented to me, I will cansider again all questions affecting the valid-
ity of the tax; and, if all or any part of the tax appears to have
been assessed, the receiver will be required to pay the
same. The exceptions must be averruled, but I reserve my deci-
sion upon the questions as to the validity of the assessment roll
and tax levy until the final hearing.

OURTIS et al. v. OUTLER.
(Oircult Oourt of Appeals, Eighth Olrcult. September 14, 1896.)

No.7:.l!:l.
1. FORECLOSURE SALE-REDEMPTION.

Under the Minnesota law, the effect of a redemption by lienholders
from a foreclosure sale under a prior mortgage Is to vest In them the
title to the premises, discharged of the lien of the mortgage.

2. ASSJGNMENT OF MORTGAGE-VALIDITY.
An assignment of a mortgage without the insertion therein of the

name of an assignee is nugatory, and leaves the legal title and the right
to foreclose in the mortgagee.

S. SAME-MoRTGAGEE's RIGHT TO FORECLOSE.
An agreement between an investment company and one to· whom it

sold certain mortgages tbat It should "attend to all matters of foreclosure
and collection of the mortgage," with a recital that such person "ex-
pected them to take entire cbarge of the collection of this mortgage and
any foreclosure proceedings that they should deem necessary," author-
.Izes the company to bring such proceedings without further communIcation
with· such person.

4. SAME-EFFECT ON LIEN.
The foreclosure and sale of mortgaged premises for a part of the mort-

gage debt exhausts the lien of the mortgage, and the purchaser at the
foreclosure sale and creditors holding liens who redeem from him take
the property entirely dIscharged from the mortgage, under the laws of
Minnesota.

Appeal from the Circuit Oourt of the United States for the District
of Minneeota.
Suit by Isaac M. Cutler against Eugene T. Ourtis and another to

foreclose a mortgage. From a decree in favor of plaintiff, defendants
appeal. .
Selden Bacon, for appellants.
Harlan P. Roberts (J. C. Sweet was with him on the brief), for ap-

pellee.
Before CALDWELL, SANBORN, and THAYER, Oircuit Judges.

Oircuit Judge. This is an appeal from a decree of
foreclosul'e. On December 20, 1889, Peter J. E. Olementson and hia
wife mortgl'lged a part of a city black in Minneapolis, in the state of


