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the original rejection would have been adhered to. The evideDCe
now produced, I think, completely overthrows the presumption of
patentability arising from the grant of the patent. There is no nov·
elty in any of the elements of the combinations, and all these ele·
ments had been used previously in street cars for the like purposes
as in the patented structure. Whatever may be new in the construe·
tion and arrangement of parts seems to have "been the result of mere
good judgment, and the natural outgrowth of mechanical skill.
Brown v. District of Columbia, 130 U. S. 87, 9 Sup. Ot. 437; Florsheim
v. Schilling, 137 U. S. 64, 11 Sup. Ot. 20. The improvement of the
patent, at the most, was the mere carrying forward to better results
of the original idea embodied in the car structure of 1878, and there·
fore was not invention. Smith v. Nichols, 21 Wall. 112, llD; Burt
v. Evory, 133 U. S. 349, 10 Sup. Ot. 394; Belding Manuf'g Co. v. Chal·
lenge Oorn·Planter 00., 152 U. S. 100, 107, 14 Sup. Ot. 492. If the
Brill patent could be sustained, then, in view of the prior state of the
art, the plaintiff would be limited to the precise form and arrange·
ment of parts described and shown in the patent. Bragg v. Fitch,
121 U. S. 478, 7 Sup. Ot. 978. Under such a construction of the pat·
ent it is questionable whether infringement is shown. The post of
the patent is mortised into the sill, whereas the .defendants' post is
not let into the sill, but fits in a metal socket or cup on the bott6m of
the panel, and is held by a rib on the interior of the panel. These dif·
ferences are slight, it is true; but where the patented improvement
itself is 80 slight, there is great force in the suggestion that these
differences are sufficient to avoid the charge of infringement. Bern-
heim v. Boehme, 20 C. O. A. 31, 73 Fed. 833; Bragg v. Fitch, supra.
This point,. however, was not much discussed, and I express no posi·
tive opinion thereon, but place my decision upon the lack of invention.
Let a decree be drawn dismissing the bill, with costs.

UNION SWITCH & SIGNAL CO. et al. v. PHILADELPmA & R. R. 00.
et aI.

SAME v. ATLANTIC CITY R. CO. et 81.
(Circuit Court, E. D. Pennsylvania. July 24, 1896,)

No. 66.
PATENT SUITS-PRELIMINARY INJUNCTION. ,

A preliminary injunction should not be granted where the patents In
suit have not before been judicially considered, and involve complicated
apparatus, In respect to whIch the experts, testifying by affidavit, differ
radically, both In matters of opinion and matters of fact, and where the
question of infringement depends largely upon the construction to be given
to the clahns In view of the prior state of the art.
These were suits in equity by the Union Switch & Signal Oom·

pany and others against the Atlantic Oity Railroad Oompany and
others for alleged infringement of certain patents relating to auto-
matic electric railway signaling. The causes were heard on mo-
tion for a preliminary injunction.



I'HOMSON-HOUSTON ELECTRIC CO. 11. KELSEY ELECTRIC BY. SPEC. CO. 1005

H. J. Warren Coulston and George H. Christy, for plaintiffs.
Witter & Kenyon and Thos. Hart, Jr., for defendants.

ACHESON, Circuit Judge. Whether, by reason of their delay in
applying for a preliminary injunction, the plaintiffs are not pre-
eluded from such interlocutory relief, is a close question. But,
waiving the alleged laches, when the merits of the controversy are
approached, we discover weighty objections to the grant of the pre-
liminary relief now sought. The patents in suit have not been
judicially considered, and the questions arising thereon which are
now presented to the court for decision are both new and serious.
This is not a ease involving machinery of simple construction, the
principle and operation of which can be understood by mere inspec-
tion. The controversy relates to two rival systems of automatic
electric railway signaling. The apparatus employed on the one
aide and the other is complicated, at least in matters of detail.
The case is one in which expert testimony is peculiarly valuable,
and perhaps is indispensable. Such evidence, indeed, we have here,
but only in the unsatisfactory shape of ex parte affidavits. Then
the experts differ radically, not merely in their opinions, but also
with respect to important matters of fact. The question of in-
fringement depends largely upon the construction to be given to
the claims in suit, in view of the antecedent state of the art. A
wide field of investigation is thus opened. In the imperfect state
of the proofs, then, ought the court to interfere preliminarily by in-
junction? Certainly, the answering affidavits raise sufficient doubt
8..13 to the plaintiff's right to au injunction to cause hesitation. It
may be conceded that there are special reasons here for speedJ'
action; but, after the most careful consideration of all the affidavits
and accompanying exhibits, I am convinced that the court should
refrain from undertaking to determine the rights of the pa,rtiesun-
til complete proofs are taken. There is no other safe course.
These considerations constrain me to deny these motions. The
motion for a preliminary injunction is denied in each of the cases.

THOMSON-HOUSTON ELECTRIO CO. v. KELSEY ELECTRIO RAIL-
WAY SPECIALTY CO. et at

(Circuit Oourt of Appeals, Second CIrcuit. July 29, 1896.)

L PATENTS-CONTRIBUTORY
An injunction, on the ground of contributory infringement, may be

granted against one who,' by his advertisements and course of business,
sbows a willingness to co-operate with any infringer who may present
bimseI!, by making and l!!elling to him a device or element of a patented
combination, to be used in connection with other parts, obtained from a
different source. Wallace, Circuit Judge, dissentIng•

.. SAME-ELECTRIC RAILWAY TROLLEYS.
It is not an infringement of the Van Depoele patent, No. 495,443, for
an improvement in traveling contacts for electric railways, to furnisb to
'a user of the invention a trolley stand, which is one of the elements of
the combination, to replace the original atand, wbich bas become brokeD,


