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far as the case at bar is.concerned, to permit of its being construed
away by any theories arising from the changes in phraseology to
which we refer,—theories which, no matter how carefully studied,
no court can with certainty accept as correct. Indeed, to pass from
the question before us to the theories underlying these changes is not
to pass from what is uncertain.to what is certain, but the reverse.

We have also had pressed upon us the general policy of congress
to bring the customs Jaws into harmony with those laying taxes on
domestic products,—a policy which no doubt exists, and which is in-
dicated by that portion of paragraph 239 cited. We would feel the
force of this argument in a case of great doubt, but we are not justi-
fied in undertaking to carry out a policy, no matter how generally in-
dicated, to the extent of twisting an enactment from its clear lan-
guage. It is not an nncommon thing for congress to forget in one
- enactment its general policy as declared in many others, or even to do
this in different parts of the same statute. We have been referred
to many decisions, and also somewhat to the history of the legisla-
tion in question in connection with the practice and rulings of the
department and the departmental officers; but we have not found
enough in them to assist us in the case to any material extent, or to
cause us to hesitate in our conclusions. Judgment will be entered
in due form against the United States.

-J. G. BRILL CO. v. WILSON et al.
(Circuit Court, E. D. Pennsylvania. June 29, 1896.)

PATENTS—INVENTION—STREET-RAILWAY SUMMER CARS.

The Brill patent, No. 815,898, for improvements in summer cars for
street or tram railways, consisting mainly in the use of metal, instead of
woode;l, panels for the ends or sides of the car seats, is void for want of
invention.

This was a suit in equity by the J. G. Brill Company against Ed-
ward H. Wilson and others, trading as E. H. Wilson & Co. and as the
Lamokin Car Works, for alleged infringement of a patent.

~Francis Rawle, for complainant.
Bernard Gilpin, for respondents.

ACHESON, Circuit Judge. The defendants are charged with the
infringement of letters patent No. 315,898, granted on April 14, 1885,
“to George Martin Brill, for improvements in summer cars for street or
tram railways. - The nature and object of the alleged invention are
thus set forth in the specification:

“My invention has relation to that form of cars for street or tram railways
known as ‘open or summer cars,’ and of that kind provided with transverse
seats, and has particular reference to the panels for the ends or sides of the
seats, and the manner of securing the panels, seat-arms, and frames to one
another, and the panels to the sill-pieces of the car. Heretofore these panels
have been made of thin wood or veneering, suitably backed, and provided
with strengthening ribs or cleats, and screwed to the side posts and seat-
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frames. These wooden panels, being extremely light and frail, soon crack or
break, and are susceptible of being readily damaged, besides which, as they
do not provide any support for or strengthen the connections of the seat-frame
and side posts, the latter have to be made of extra thickness, in order to ob-
tain the requisite strength for supporting the seat-frames, and in many cases
bent or curved or other metal braces or barg attached to the side posts are
used for supporting the seat-frames. My invention has for its object to over-
come the above-described objections, or t¢ provide a summer or open street
car with panels which are not liable to cracks, cannot be readily dam-
aged, and which form a support for the seat-frame, and strengthen the side-
post connections, whereby the thickness of said posts may be reduced, and
all sustaining braces or bars for the seat-frame are dispensed with. My in-
vention accordingly consists of the ecombination, construction, and arrange-
ment of parts, as hereinafter described and claimed, having reference par-
ticularly to a curved or other appropriately configured panel made of metal,
and provided with inwardly projecting lugs, with bolt or screw holes at its
bottom and near its top, and with cups or boxes for supporting the ends of
foot bars or rungs; second, to a summer car having side-panels bolted to the
sill-pieces; and having supporting lugs for the ends of the seat-frame, which
is secured to the panels by a bolt connection known as a ‘bed-post bolt’; and,
third, to a like car having metal panels supporting the seat-frame and the
ends of the foot bars or rungs.”

Then, after a particular description of the several parts, the speci-
fication further states:

“It is evident, therefore, that the use of the metal panels, F, affords strong
and durable end supports for the seat-frames and attached parts, and that

said parts may be of a lighter construction than has heretofore been employed
in the above-deseribed class of street cars.”

All the claims of the patent are for combinations, and the panel is
an element i each of them. One cannot read the above extracts
{from the specification, especially in connection with the plaintiff’s
proofs, without perceiving that a “panel made of metal” is the great
feature of this patented improvement. The other described details
of construction and arrangement ‘are incidental and subordinate, It
will be observed that the specification states that “heretofore these
panels have been made of thin wood or veneering, suitably backed.”
In substance, the representation is bere made that metal panels for
the ends or sides of car seats had never been used in the construction
of street cars before the described improvement was devised. Now,
had this been true, the patent possibly might be sustained. Smith
v. Vulcanite Co., 93 U. 8, 486, But the proof is clear that as early as
the year 1878 the plaintiff built a street car, in which the panels for
the ends or sides of the car seats were made of metal; and this car
was successfully used on the Thirteenth & Fifteenth Streets Pas-
senger Railway (Philadelphia) in March, 1879, and thereafter. It is
also shown that in 1883 the plaintiff built and delivered to the East
Saginaw Company four cars equipped with metal panels of the same
construction. Moreover, the metal panel of the Thirteenth &
Fifteenth Streets car structure was used in connection with g post,
the latter, however, being on the outside of the panel, whereas the
post of the patented structure is on the inner side of the panel. Had
this old car structure been brought to the attention of the patent-
office examiner, it may be confidently affirmed, in view of the contents
of the file wrapper, that the patent would not have been allowed, but
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the original rejection would have been adhered to. The evidemce
now produced, I think, completely overthrows the presumption of
patentability arising from the grant of the patent. There is no nov-
elty in any of the elements of the combinations, and all these ele-
ments had been used previously in street cars for the like purposes
as inthe patented structure. Whatever may be new in the construc-
tion and arrangement of parts seems to have ‘been the result of mere
good judgment, and the matural outgrowth of mechanical skill.
Brown v. District of Columbia, 130 U. 8. 87, 9 Sup. Ct. 437; Florsheim
v. Bchilling, 137 U. 8. 64, 11 Sup. Ct. 20. The improvement of the
patent, at the most, was the mere carrying forward to better results
of the original idea embodied in the car structure of 1878, and there-
fore was not invention. Smith v. Nichols, 21 Wall. 112, 119; Burt
v. Evory, 133 U. 8. 349, 10 Sup. Ct. 394; Belding Manuf’g Co. v. Chal-
lenge Corn-Planter Co., 152 U. 8. 100, 107, 14 Sup., Ct. 492. 1If the
Brill patent could be sustained, then, in view of the prior state of the
art, the plaintiff would be limited to the precise form and arrange-
ment of parts described and shown in the patent. Bragg v. Fitch,
121 U, 8. 478, 7 Sup. Ct. 978, Under such a construction of the pat-
ent it is questionable whether infringement is shown. The post of
the patent is mortised into the sill, whereas the defendants’ post is
not let into the sill, but fits in a metal socket or cup on the bottem of
the panel, and is held by a rib on the interior of the panel. These dif-
ferences are slight, it is true; but where the patented improvement
itself is so slight, there is great force in the suggestion that these
differences are sufficient to avoid the charge of infringement. Bern-
heim v. Boehme, 20 C. C. A. 31, 73 Fed. 833; Bragg v. Fitch, supra.
This point, however, was not much discussed, and I express no posi-
tive opinion thereon, but place my decision upon the lack of invention.
Let a decree be drawn dismissing the bill, with costs.

UNION SWITCH & SIGNAL CO. et al. v. PHILADELPHIA & R. R. CO.
et al.

SAME v. ATLANTIC CITY R. CO. et al.
(Circuit Court, B. D. Pennsylvania. July 24, 1896.)
No. 66.

PATENT SUrts—PRELIMINARY INJUNCTION. ,

A preliminary injunction should not be granted where the patents in
suit have not before been judicially considered, and involve complicated
apparatus, in respect to which the experts, testifying by affldavit, differ
radically, both in matters of opinion and matters of fact, and where the
question of infringement depends largely upon the construction to be given
to the claims in view of the prior state of the art.

These were suits in equity by the Union Switch & Signal Com-
pany and others against the Atlantic City Railroad Company and
others for alleged infringement of certain patents relating to auto-
matic electric railway signaling. The causes were heard on mo-
tion for a preliminary injunction.



