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In re YOT SANG.
(District Court, D. Montana. August 29, 1896.)

CoONSTITUTIONAL Law—EQUAL PROTECTION OF LAWS—LICENSE Tax.

The Montana statute imposing a license tax of $25 per quarter on every
laundry business (other than that of a steam laundry) wherein more than
one person is employed or engaged, and but $15 per quarter upon steam
laundries (Pol. Code, §§ 4079, 4080), is void because it imposes a greater
burden upon the one kind of laundry business than upon the other, and
thereby denies the equal protection of the laws, contrary to the fourteenth
amendment to the federal constitution.

A. C. Botkin, for petitioner.
Henri J. Haskell, Mont. Atty. Gen., and W. D. Gardiner, for re-
spondent.

KNOWLES, District Judge. It appears from the petition of Yot
Sang, presented to the court, that he is imprisoned, detained, con-
fined, and restrained of his liberty by one J. H. Jurgens, the sheriff
of Lewis and Clarke county, state of Montana; that he is 80 re-
strained of his liberty by being confined in the jail of said Lewis and
Clarke county; that he is confined and restrained of his liberty by
virtue of a writ issued by one C. F. Gage, justice of the peace in and
for the township of Helena, in said county and state; that a com-
plaint was filed in the court of said justice of the peace, Gage, char-
ging him, the said Yot Sang, with a misdemeanor defined in section
780 of the Penal Code of Morntana, which is as follows:

“Every person who commences or carries on any business, trade, profession,
or calling, for the transaction or carrying on of which a license is required by

any law of this state without taking out or procuring a license prescribed by
such law is guilty of a misdemeanor.”

In examining the statute of Montana, I have been unable to find
any punishment for this misdemeanor except such as is provided in
section 19 of said Penal Code, which is as follows:

“Except in cases where a different punishment is prescribed by this Code
every offence declared to be a misdemeanor is punishable by imprisonment

in a county jail not exceeding six months or by a fine not exceeding five hun-
dred dollars or both.”

It also appears in the petition that said Yot Sang is a male person
carrying on the business of conducting a laundry at Helena, Mont.,
in which more than one person is engaged or employed or kept at
work, and that such laundry is not a steam laundry

Sectlon 4079 of the Political Code of Montana is as follows:

“Every male person engaged in the laundry other than the steam laundry
business must pay a license of ten dollars per quarter, provided that, where
more than one person is engaged or employed or kept at work, such male per-
son or persons shall pay a license of twenty-five dollars per quarter, which
shall be the license for one place of business only.”

It also appears that said Yot Sang did not take out a license, as
provided by said section 4079.

It is urged in behalf of the petitioner that this last statute is
void, as being in violation of the fourteenth amendment to the con-
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stitution. Unless it should so appear, there is no doubt but that
Yot Sang was liable for the misdemeanor above described. It is set
forth in the petition that there are some ten steam laundries in the
state of Montana, all of which employ more than one person, and
gome ag many as eight or ten persons. The return of Sheriff Jur-
gens does not controvert any of the above facts set forth in the peti-
tion, save it is denied that there are in Montana ten steam laundries,
or any more than two.
Section 4080 of the Political Code of Montana is as follows:

“Every person who carries on a steam laundry must pay a license of fifteen
dollars per quarter.”

In the fourteenth amendment to the constitution of the United
States it is provided that:

“No state shall deny to any person within its jurisdiction the equal protec-
tion of the laws.”

It is urged that the above statutes show that the state of Montana
has not afforded to those carrying on a laundry business other than a
steam laundry business the equal protection of the law; that, in fact,
it discriminates against one class of laundrymen, and in favor of an-
other class.

In pursuance of the prowsmns of the above amendment to the con-
stitution, congress enacted the following statute:

““All persons within the jurisdiction have the same right in every state and
territory to make and enforce contracts, to sue, be parties, give evidence, and
to the full and equal benefit of all laws and proceedings for the security of
persons and property as is enjoyed by white citizens, and shall be subject to
like punishments, pains, penalties, taxes, licenses and exactions of every kind
and no others.”

Is it not apparent that a law which requires of one man conduct-
ing a laundry business, employing one or more persons, a license
of $25, and of another man conducting such a business a license of
$15, is subjecting the one to a burden not imposed upon the other?

This fourteenth amendment to the constitution has been consid-
ered in several decisions of the supreme court. In the case of Ex
parte Virginia, 100 U. S. 339, that court said of that amendment:

“It suffers no other or greater burdens or charges to be lald upon one than
such as are equally borne by others.”

Again, in considering it, the supreme court, in the case of Barbier
v. Connolly, 113 U. 8. 27, 31, 5 Sup. Ct. 359, said:

“That no impediment shall be interposed to the pursuits of any one except -
as applied to 'the same pursnits by others under like circumstances; that no
greater burdens should be laid upon one than are laid upon others in the same
calllng and condition.”

In the case of Yick Wo v. Hopkms, 118 U. 8. 856, 6 Sup. Ct. 1070,
the supreme court, affirming the rule expressed in the foregoing de’
cisions, said:

“The fourteenth amendment to the constitution is not confined to the pro-
tection of citizens., It says: ‘Nor shall any state deprive any person of life,

liberty or property without due process of law, nor deny to any person within
its. jurisdiction the equal protection of the law.’ These provisions are uni-
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versal In their application to all persons within the territorial jurisdiction,
without regard to any difference of race or color, or of nationality, and the
equal protection of the laws is a pledge of the protection of equal laws.”

Unless there is something so different in the conducting of a
laundry by steam to that of the carrying on of that business by any
other means, the law providing a different and more excessive
license for the conducting of such business other than by steam is
unequal and unjust. It is not claimed that the mode of carrying on
a laundry by means other than steam is more dangerous to health
than a steam laundry, or that it is more conducive to the spread of
fire. It is not perceived that this enacting a different license for
one mode of conducting such a business from that imposed upon the
other is in furtherance of the well-recognized police power of the
state. It may be said that the state may have wished to encourage
steam laundries. f so, it had no right to do it at the expense of
any person carrying on such a business other than by means of
steam. Such an argument would imply that it was in the power of
a state to force a man who conducted a business in one mode to aban-
don the same in order that he who conducted such business in an-
other mode should be encouraged and built up. The laundry busi-
ness i8 the same whether conducted in one mode or in another. If
an additional burden can be placed upon a man because he conducts
that business by means other than steam, of $10 per quarter, then it
could be advanced to $1,000 a quarter. It is not contended that
the conducting of a laundry by means other than steam involves a
greater outlay of capital, or that a greater amount of business is con-
ducted thereby than by steam. To a man of ordinary observation .
the reverse would seem to be the fact. It is not maintained that a
license cannot be graduated in accordance with the amount of busi-
ness. It is urged, however, that, where the same business is con-
ducted by different modes, it is unjust, and in violation of the rule
that each man should have the protection of equal laws, to place
upon oune a greater burden than upon the other. If the mode of con-
ducting a business is subject to a license, then all progress could be
delayed. It seems to me that in this case it appears that an addi-
tional burden is cast upon those conducting the business of a laundry
other than by steam, where one or more persons are employed, than
is imposed upon those conducting a steam laundry, and that no con-
ditions are presented which would justify the state in adding this
additional burden. It is therefore held that the arresting of Yot
Sang for the refusal to take out a license, and pay therefor $25, be-
fore he could conduct a laundry business in which one or more per-
gons were employed, the same being other than steam, was void, by
virtue of the said fourteenth amendment to the constitution. It is
therefore ordered that he be discharged from further custody by said
Sheriff Jurgens.
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| HOWARD v. UNITED STATES.
(Clreuit Court of Appeals, Sixth Circuit. July 8, 1896.)

No. 434,
1. Derecr 1N Mirrovus—EFFECT.

Rev. 8t. § 1028 (providing that, when a prisoner is committed to a
sheriff or jailer by virtue of a writ, warrant, or mittimus, a copy thereot
shall be delivered to such sheriff or jailer, as his authority to hold the
prisoner), does not render a prisoner’s detention unlawful because of a
defect ‘in such copy, which is merely evidence of the judgment and
sentence on which the detention is based.

2. HaBeas CoRPUS—PETITION.

A petition for a writ of habeas corpus which does not impeach the
judgment or the original mittimus, directed to the marshal, under which
petitioner was actually committed, is bad.

8. FEDERAL COURTS—CRIMINAL PROCEDURE.

The United States courts are governed In the administration of the

criminal law by the rules of the common law.
4. CUMULATIVE BENTENCES.

By the common law, cumulative sentences may be imposed, the Im-
prisonment under one to commence on the termination of that under
another.

5. SamE.

A sentence of imprisonment to commence upon the expiration of a
preceding sentence Is not uncertain because by Rev. St. § 6544, as amend-
ed by Act March 3, 1875, convicts who are chargeable with no misconduct
are entitled to a good-time credit on their sentences.

6. M1suse oF Marts—CriMINAL PROSECUTION.

Rev. St. § 5480, provides that the indictment, information, or com-
plaint in & prosecution for using the post office for a scheme to defraud
may severally ¢harge three offenses when committed within six months,
and requires a single sentence to be given in such case. Held, that the
consolidation ' of eight indictménts charging separate offenses did not,
under this provislon, in effect make but one case and one indictment,
so that the court could pronounce but one sentence upon a conviction in
the consolidated cases.

7. BaAME—PUNISEMENT.

Nor does such provision require that there shall be but one punish-
ment for all the offenses of this character committed by a person within
six months.

8. Hasras CorPUS PROCEEDING.

Trke action of the court in consolidating indictments is not open to

attack on a habeas corpus proceeding.

Appeal from the Circuit Court of the United States for the South-
ern Distriet of Ohio.

Petition by G. F. B. Howard for a writ of habeas corpus. From
a judgment denying the writ, petitioner appeals. .

J. D. Brannan, for appellant.

" Harlan Cleveland, U. 8. Atty., in support of the power in the court
to pronounce cumulative sentences, referred to the following authori-
ties:

Rex v. Wilkes, 4 Burrows, 2578, 19 Howell, St, Tr. 1133, 1134; Rex v. Rob-
inson, 1 Moody, Cro. Cas. 413; Rex v. Cutbush, L. R. 2 Q. B. 379; Castro
v. Queen, 6 App. Cas, 229; William’s Case, 1 Leach, 536; 1 Chit. Cr. Praec,
718; O’Connell v. Queen, 11 Clark & F, 377; Gregory v. Queen, 15 Adol. &
E. 974; Com. v. Sylvester, Brightly, N. P. 331; Com. v, Birdsall, 69 Pa. St.
482; Brown v. Com., 4 Rawle, 259; Russel v. Com,, 7 Serg. & R. 489; Kite v.



