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stock is as much· interested in the corporation and its assets as
the shareholder whohas paid 100 per cent., the only difference being
that he is a debtor to the corporation to the extent of the unpaid
per cent.· In case of a large profit in the dissolution of such cor-
porations, the stockholder who has paid but 10 per cent. would
realize as large a dividend, subject, of course, to the payment of
his subscription debt to the corporation, as tht> shareholder who
had fully paid up his stock. But, in these building and loan asso-
ciations no stockholder, by his subscription, becomes llt debtor to
the association. There is no agreement on his part that he will
pay to the end of seven or eight years. He pays only as long as
the association exists. The whole scheme of the association is that
a number of persons join together to contribute their money to a
common fund, so that such common fund may be loaned out under
8J common administration, and in that way realize a greater benefit
to the contributing parties than separate loans would probably
bring. The interest of each shareholder is simply what he has con-
tributed to that commOn fund, and on dissolution and distribution
each shareholder has an interest pro tanto in such common fund.
In the ordinary corporation the unpaid subscriptions to stock are
a part of its assets. There is no unpaid subscription to the stock
of a building and loan association. If the shareholder has paid
periodically in with the by-laws, his obligation has been
fulfilled, and there is no remnant to swell the assets. The assets
of the association, therefore, are simply the fund that can be real-
ized, and all that can equitably be done with it is to pay it back
to the contributors dollar for dollar, or as nearly so as possible,
according to the contributions. This is division of assets pure,
simple, and equitable. To charge the ordinary stockholder with
the portion he would supposedly pay during the balance of the term
would be to create an asset that the law of the land and the plan
of these associations has not contemplated. In this view I find
myself sustained by the courts of Pennsylvania, by the text-book
writers on building aJ:ld loan associllttions, and by a very able opin-
ion of Judge Tuley, before whom the same question came in the state
courts, and it meets my own sense of the equitable distribution of
this fund. I will therefore sustain the objections to the petitions
of these interveners, and leave the petitioners to present their
claims to the fund as any other stockholder can do.

STIMSON LA..."ffi CO. v. HOLLISTER.
(Circuit Court. D. Washington. N. D. March 10, 1896.)

t. ENTRY OF PUBLIC LAND-FRAUDULENT CANCELLATION.
The action of the land department in canceling an entry Is not bind-

Ing, It based on testimony extorted by threats of criminal prosecution,
and promises of Immunity In consideration of testimony satisfactory to
the agent of the department.

9. SUSPENDED EN'l'RIES-TRIAL IN LAND OFFICE.
Rev. St. §§ 2450, 2451, reqUire that cases of suspended entries shall

be tried according to the principles of equity, and under regulations to
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be prescribed by the secretary of the interior, the attorney general, and
tile commissIoner of the land ofilce, and also that every such adjudica-
tion shall be approved by the secretary of the interior and the attorney
general, acting as a boar'd.

Bill by the Stimson Land Company against John C. Hollister.
JenneT, Legg & Williams, for complainant.
George H. Williams, for defendant.

HANFORD, District Judge. The pleadings and proofs in this
case show that on July 5, 1884, George W. Smith made entry in the
United States district land office at Olympia of the N. E. i of sec-
tion 24, township 37 N., of range 4 E., containing 160 acres, un-
der thea.ctof congress appl.'oved June 3, 1878, entitled "An act for
the sale of timber lands in the states of California, Oregon, Nevada
and in WUishington Territory" (lSupp. Rev. St., 2d Ed., 167), and
paid therefor the sum of $400, besides fees amounting to $10, and
there was issued by the receiver ·of said land office a certificate of
said entry and payment. .Afterwards, by mesne conveyances from
said Smith, the said land was conveyed to the complainant, so far
BiS the smd entryman and his grantees were able to convey the title.
In fie month of January, 1886, a special agent of the land depart-
ment of the United States reported to the general land. office that
the entry of said land by Smith, and also a number of other timber
entries and pre-emption claims of land in the same vicinity, had
''been made in the interest of the Muskegan Mill Company"; and
on the 19th day of May, 1886, the commissioner of the general land
office, by a letter to the register and receiver of the district land
office, ordered that all of said entries, including the entry of Smith,
should be held for cancellation; and subsequently, in proceedings
before the register and receiver of the district land office, initiated
and conducted by officers of the land department, testimony was
takenBis to the facts connected with the several entries so reported
to have been made in the interest Qf the Muskegan Company,
and the character of the land, and other facts affecting the validity
of said entries; and, as the result of said investigation, all of said
entries, including the entry of Smith, were, by the decision of the
commissioner of the general land office and the secretary of the in-
terior, canceled, and the money paid by Smith has been retained
by the United States as though it were forfeited. Since the can·
cellation of Smith's entry, the defendant has obtained a patent from
the United States, conveying to him the title to the same land.
The complainant claims now to be the true owner of sa,id land, not-
withstanding the action of the land department in canceling Smith's
entry, and issuing the patent to the defendant; and the object of
this suit is to obtain a decree declaring the complainant to be the
owner of the land, and that the defendant holds the title as a trus-
tee, and requiring him to convey said title to the complainant. In
the bill of complaint, and argument made on behalf of the com-
plainant, the charge is boldly made that the action of the land de-
partment in cancelinl! all of the entries. referred to was fraudulent,
in this: that by threats and intimidation they prevailed upon the
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several entrymen to app€ar as witnesses for the government before
the register and receiver of the land office, and, in giving their tes-
timony, to give a false coloring to the facts, and also to refuse to
answer questions propounded by the representatives of purchasers
of the lands, and that the decision was based upon testimony so
given under duress. And it is proven by uncontradicted testimony
that an agent of the general land office read to the several entry-
men, before their testimony was given, the following letter from the
assistant commissioner of the general land office:·
"Refer in reply to this initial: ·P.'

"Department of the Interior, General Land Office.
"Washington, D. C., May 19th, 1886.

"James M. Carson, Special Agent G. L. 0., Olympia, W. T.-Sir: Under
date pf Jany. 26 and 27, 1886, John G. Thompson, late special agent, reported
the follOWing pre-emption and timber-land cash entries in township 27 N.,
range 4 E., as having been made in the interest of the Muskegan Mill Com-
pany, viz.: Timber, cash, No. 8,667, July 3, 1884, James D. Hannegan, W.
2 of E. 2 Sec. 34. Witnesses, Char1<'s M. Park and Magnin L. Martin; post-
office address, Whatcom, W. 1.'. ... ... ... Timber, cash, No. 8,677, July 5,
1884, George W. Smith, N. E. 4 Sec. 24. Witnesses, Gustaf Hall and Edvart
Smith, Whatcom, W. T.......... Pre., cash, No. 8,684, July 7, 1884, Van
W. Chipman, N. E. 4 Sec. 28. Witnesses, Charles M. Park and Thomas J.
Lyon, Whatcom, W. T.......... Pre., cash, No. 8,833, Aug. 23, 1884, George
C. curtis, S. W. 4, Sec. 34. Witnesses, Michael Anderson and William
Carley, "Whatcom, W. T. ... ...... Pre., cash, No. 8,707, Charles ""I. Park, JUly
12, 1884, E. 2 of E. 2 Sec. 34. Witnesses, Thomas J. Lyon and Van W.
Chipman, Whatcom, 'V. T. ... ... ... By letter of this date to the local ottl-
eel'S, said entries have been held for cancellation. One other entry in this
lot, Mr. ':I'hompson did not report upon, viz. timber, cash, No. 8,673, of Ed-
vart Smith, for lots 3 & 4 & S. 2 N. W. 4 Sec. 3, T. 36 N., R. 4 E.; and on
May 6th, inst., you were direeted to investigate and report upon the same
as early as practicable. As you are in possession of Mr. Thompson's papers,
I presume you have the data upon which he based these reports. All the
lands involved were transferred, on the same day-or shortly after-entry
was made, to Stimson and Park, who are members of, or agents for, the Mus-
kegan Mill Company; and Orlando A. Thompson appears to have been in-
strumental in procuring parties to make entries. You will at once confer
with the district attorney, and lay all the facts before him, for the purpose
of having Stimson, Park, and Thompson, and any other principals, proseC'Uted
for copspirac:r and subornation of perjury, and the entrymen should be
prosecuted for perjury. Any of the entrymen who will testify for the gov-
ernment should not be prosecuted. If any further investigation is deemed
necessary by the district attorney, you will follow his suggestions.

"Regpectfully, S. M. Stockslager, Asst. Commissioner."

By means of this letter, and by threats of criminal prosecutions
and promises of immunity as therein suggested, the a,gent of the
land department to whom the letter was addressed induced Chip-
man, Curtis, and Park, and others named in said letter, to appear
at the district land office, and give testimony under his guidance,
aud in some instances they refused to answer questions propounded
upon cross-examination which were objected to by said agent.
The testimony upon which the case has been submitted does not

show specifically that evidence imp€aching the Smith entry was
obtained in the manner above indicated, nor that there was any
evidence to justify cancellation of said entry; but it does show
that other entries involved in the same hearing, which were in fact
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lawful, were oo.nceled, and that all the entries and pre-emption
claims referred to in the letter of the assistant commissioner of
May 19, 1886, met the same fate; and the inference is fairly de-
ducible that the decision as to each of the entries involved was af-
fected by testimony shown to have been extorted by threats of
criminal prosecutions, -and promises of immunity in consideration
of testimony satisfactory to the agent_ And it is further shown by
the uncontradicted evidence that the taking of testimony before
the register and receiver of the land office was continued during a
period of about six weeks, and that during that period indictments
were obtained in the district court of the Second judicial district
of Washington Territory, hOlding terms at Tacoma, against Or-
lando A. Thompson for perjury, and against Thomas D. Stimson,
Hugh Park, and Orlando A. Thompson for unlawfully conspiring
together to defraud the United States, which indictments were I

founded in part upon the testimony of persons who had been threat-
ened with prosecution in the above letter from the assistant com-
missioner of the general land office, and who were, previous to tes-
tifying before the grand jury, informed of the contents of said let-
ter by the same agent of the general land office. A demurrer to
the indictment for perjury was sustained by the court, and the con-
spiracy case was dismissed on motion of the United States attor-
ney, in compliance with a letter from the attorney general of the
United States, dated March 8, 1889, reciting that the secretary of
the interior "states that he sees no reason for the maintenance of
criminal proceedings against Stimson and Park."
The testimony and the record in this case fails to disclose any

foundation whatever for the original attack upon the validity of
the several entries referred to, on the ground that the same were
made in the interest of the Muskegan Mill Company. The complain-
ant does not deraign title through that firm or corporation, and
there is no ground for an inference that the complainant or its
grantors were at any time connected with said company. What-
ever may have been the motive of the· officers and agents of the
land department, the methods resorted to for the purpose of obtain-
the evidence upon which they assumed to cancel the entries and

confiscate the money paid by the several entrymen were unlawful,
and the same constituted actual and legal fraud, sufficient to vitiate
the entire transaction. The decisions of the land department as
to questions of fact affecting rights claimed under the public land
laws are notnecessariIy conclusive. In all the numerous cases
which have been adjudged, the principle is recognized that deci-
sions .obtained by-fraud, or based upQn perjury, are not to be held
by the courts to billd the parties against whom such attempts to
defraud may have been made. U. S. v. Minor, 11.4 U. S. 233-244,
5 Sup: Ct. 836. The defendant's claim to the land was not initiatelt
by an applicatioll to contest Smith's entry, but had its inception
after the con!;lummation of the proceedings to cancel said entry.
The case iIi tM land department must therefore be regarded as one
to affecting a suspended entry, of the character
conte'Inplatedlly'section 2450, Rev. St., which reads as follows:
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"The commissioner of the general land office is authorized to decide upon
principles of equity and justice, as recognized in courts of equity, and In ac-
cordance with regulations to be settled by the secretary of the Interior, the
attorney general, and the commissioner, conjointly, consistently with such
principles, all cases of suspended entries of public lands and of suspended pre-
emption land-claims, and to adjudge In what cases patents shall issue upon
the same."
Such cases are not left by the law to be finally determined by

the land department under the general provisions of the statute,
giving to the secretary of the interior and the commissioner of the
general land office control of the administration of the public land
business, and vesting those officers with the powers of a special
tribunal to determine disputed questions of fact. On the contrary,
the law requires cases of suspended entries to be tried according to
the principles of equity, and under definite rules of procedure to be
prescribed, and constitutes a different special tribunal investef. with
power to adjudicate in such cases. Section 2451, Rev. St., reads
as follows:
"Every such adjudication shall be approved by the secretary of the interior

and the attorney general, acting as a board; and shall operate only to divest
the United States of the title of the lands embraced thereby, without prejudice
to the rights of conflicting claimants."
The case of Pierce v. Frace, 157 U. S. 372-386, 15 Sup. Ct. 635,

cited and relied upon by counsel for the defendant, appears from
the statement of facts in the report to have been contested between
rival claimants in the land office, and in that respect differs from
the case at bar, which difference perhaps accounts for the failure
of the supreme court to notice sections 2450, 2451, in its decision,
wherein the authorities and the statutes relating to the organiza-
tion and power of the general land office are referred to, and re-
viewed at considerable length. Whether that is so or not, the sec-
tions above quoted are upon the statute book; and no decision has
been called to my attention which seems to -afford any ground for
denying the force thereof, nor the applicability thereof to the facts
of this case. The argument of the defendant on this point seems
to be confined to a mere assertion that because no preceding case
has been cited in whiCh effect has been given to this law, and be-
cause the courts have many times decided that the secretary of
the interior and the commissioner of the general land office have
the power to cancel entries of public land allowed by the local
land officers, therefore this court should ignore sections 2450, 2451,
in this case. I am not impressed with the soundness of this argu-
ment, although it must be admitted that the failure of the courts
hitherto to notice sections 2450, 2451, except in the one case of
Foley v. Harrison, 15 How. 433, does seem strange. As the deci-
sion against the validity of Smith's entry has not been approved
by secretary of the interior and the attorney general, acting as
aboard, it cannot be regarded as a lawful decision, nor effective
to deprive Smith and his vendees of the right to have a patent for
the land. as provided by the statute under which the entry was
made.. The complainant, to obtain relief as prayed in the bill,
must show a good right, affirmatively, derived lawfully from one

v.75F.no.l0-60
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who had· acquired a complete, vested right to the land in accord-
ance.with the provisions (jf the law under which his entry and pur-
chase ,from the government was made. Mill Co. v. Brown, 54 Fed.
987, 59 Fed. 35. The necessary facts have been established in this
case by the averments of the bill not controverted by the answer,
and by evidence fully sustaining the allegations' which the answer
does put in issue. The answer does not state, and the evidence
does not show, any facts to impeach the validity of the entry, ex-
cept the-irregular and unauthorized proceedings of the land depart-
ment.. I: .hold, therefore, that the receiver's certificate issued to
Smith is sufficient evidence of a perfect and vested right to the
land, and the plaintiff is entitled to the relief prayed for. Let there
be a decree accordingly.

HAWLEY et at. v. DILLER.
(CirCUit Court, D. Washington, N. D. August 6, 1896.)

PUBLIO LANDS-BONA FIDE PURCHASER.
Where land has been regularly entered under Act June 3, 1878, pro-

viding for the sflle of lands chiefly for timber and stone. it is
not subject to forfeiture in the hands of a bona fide purchaser.

Jenner & Legg, for plaintiffs.
F. A. Griffith, for defendant.
HANFORD, District Judge. The land which is the subject of

controversy in this suit was entered under the act of June 3, 1878
(Bupp. Rev. St. U. S. [2d Ed.] 167),' providing for the sale of lands
chiefly valuable for timber and stone, and the complainants pur-

the same several years after the entry had been allowed at
the local land office. By an order of the commissioner of the general
land office, the entry was suspended; and after the taking of proofs
and the usual hearings the entry was, by an order of the secretary
of the interior, canceled, and a patent for the same land has been
issued to the defendant. The opinion of the secretary of the in-
terior show's that the original entry was deemed fraudulent, and on
that ground solely it was canceled, and that no consideration what-
ever was given to the rights of the complainants as bona fide pur-
chasers. It is my opinion that, where land has been regularly en-
tered under the act above referred to, it is not subject to forfeiture
after it has been conveyed to a bona fide purchaser. Lewis v. Shaw,
70 Fed. 2897 294. It is also my opinion that the evidence clearly
shows that the complainants are ('bona fide purchasers," within the
meaning of that phrase in the act of congress above referred to. I
also hold that the case in the land department, after the entry had
been suspended, should have been adjudicated by the board compos-
ed of the attorney general, the secretary of the interior, and the com-
missioner olthe general land office, as provided by sections 2450 and
2451, .Rev. St., and that the secretary of the interior, without a de-
termination of the board, could not lawfully cancel the entry. Land
Co. v. Hollister, 75 Fed. 941. Decree for complainants, as prayed
for.


