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NORTHERN TRUST CO. et al. v. COLUMBIA STRAW-PAPER CO. et al,
(Circuit Court, N. D, Illinois. July 7, 1896.)

1. CORPORATE BT0CK—UNPAID SUBSCRIPTION.

8., the owner of certain mills, transferred them to a company in ex-
change for its first mortgage bonds and substantially all its stock, with-
out any objection on the part of the stockholders. Thereafter the bonds
were s80ld by S. to other persons, who received stock from him as a bonus.
Held, that such persons could not, on the petition of other stockholders,
be charged with any sum as being unpaid upon their stock.

2. FORECLOSURE—PRODUCTION OF BoNDs.
In a suit to foreclose a trust deed, the bonds need not be produced till a
decree of foreclosure i1s rendered.

Bill by the Northern Trust Company and another against the
Columbia Straw-Paper Company and others. On exceptions by one
Dickerman and others to the master’s report.

Bonds were issued by the Columbia Straw-Paper Company under a deed of
trust made to the Northern Trust Company and another, and were delivered
by the company, together with a large quantity of its stock, to one Stein, in
exchange for certain mill plants and cash. Stein sold the bonds at their par
value, glving part of the stock to the purchasers as a bonus. Thereafter
foreclosure proceedings under the mortgage were instituted, and it was sought
by certain stockholders to have certain of the bondholders charged with
amounts alleged to be unpaid on the stock received by such bondholders as a
bonus.

Dupee, Judah, Willard & Wolf, for complainants.

Herrick, Allen, Boyesen & Martin, for defendant Columbia Straw-
Paper Co,

John 8. Cooper and Otto Gresham, for remaining defendants.

SHOWALTER, Circuit Judge. In this case the defendant corpora-
tion contracted with Stein, whereby, for certain specified properties,
which he caused to be transferred to that company, all or nearly all of
the stock of that company was exchanged. Stein afterwards delivered,
or caused to be delivered, it is said,a large portion of this stock to third
parties. - There was no express agreement by these parties to pay any-
thing to the Columbia Straw-Paper Company in the way of a stock
subscription. If the complaint of these defendants be well found-
ed, it would simply mean either that the stock should be turned
back to Stein or to the company for their benefit, or treated as
void. There is no basis in this case for any ruling that the holders
of the stock referred to sustained the relation of debtor to the
Columbia Straw-Paper Company for the price of that stock. This
is not a case where a stock liability was incurred by certain per-
sons, and afterwards gotten rid of in some way without payment.
It might be possible to say in this case that certain of the persons
to whom Stein delivered the stock were not entitled to it, as against
the rights of other persons to whom he delivered other portions of
stock, but there is no basis here for declaring an indebtedness by
these stockholders to the Columbia Straw-Paper Company. The
Columbia Straw-Paper Company parted with its capital stock for
what was agreed to be the value of that stock. The property which
Btein contracted to give, and which he did give, or caused to be
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given, to the Columbia Straw-Paper Company, was what that com-
pany agreed to accept for its stock. 1In that transaction the Colum-
bia Straw-Paper Company was in no way wronged. It can have no
action to recover on the theory that the stock has not been paid for,
* nor can any discontented stockholder assert such a right for the
Columbia Straw-Paper Company as against any other stockholder.
A quarrel between stockholders concerning the beneficial ownership
of stock which has been paid for is one thing. A controversy be-
tween a corporation and a stockholder who has not paid such cor-
poration what is due from him for his stock, is another. The case
might be different here if the rights of creditors were involved. I
do not say that it would be, but under the decisions of some courts
it might be. '

It is strongly urged here that the properfy which the company
got for its stock under the Stein contract was not a fair equiva-
lent for the stock, estimating the latter at its par value. As the
case has turned out, and in the light of what happened, this position
is doubtless correct; but when the contract was made, and in view
of the enterprise then in contemplation, I am not prepared to say
that the estimate put upon the property by these parties was so far
out of the way. The important point, as the case arises here, is
this: Whatever may have been in fact the value of the property
turned over to the company for its stock, the company agreed to
take it for the stock. The persons interested were the stockhold-
ers, and there was no dissent on the part of any pérson concerned
from what was then done. Neither any person then holding stock,
nor any person who afterwards became a stockholder by assign-
ment from one who then held stock, can now make complaint, on
behalf of the corporation, as against the fairness of that transac-
tion. This I take to be the settled law on that subject.

Much has been said in the course of the argument about look-
ing through forms, and going to the the substance of what was done.
The corporation sold its stock for a price which everybody inter-
ested at that time agreed to, and no harm was done, or wrong com-
mitted, either in law or morals. Apart from all the forms adopted
by these parties in transacting the business, what the whole thing
amounts to is about this: The owners of the mills, we will say,
wanted additional capital to carry on their business, and desired
certain capitalists to join with them and become interested. These
capitalists did so, and furnished $1,000,000, upon the understand-
ing that a certain managing agent should take the legal ownership of
the mills, and that the business should be continued and carried on,
and that they should have, as against the mill owners, a lien for the
repayment of that money upon the mills themselves. After a time
the business failed. The persons who furnished the money simply
insist upon an enforcement of the liem The cash was advanced
upon this understanding, and there is no offer by the mill owners
to return it. T cannot see how a foreclosure of the mortgage could
be prevented, on the state of facts here. Even if the circumstances
were such as to entitle the mill owners to repudiate the contract,
a tender back of the money received by them as part payment for the
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mills would be a necessary condition. . As the case stands, I do not
see how a foreclosure can be resisted, or how any set-off, as insisted
on, is valid, or can be held good.

It is alleged that the bonds were not produced before the mas-
ter, and that this constitutes a fatal defect of proof. The produc- .
tion of these bonds was not necessary, as it seems to me, at this
stage of the proceeding. The bonds were issued, and $1 000,000
was paid for them. The form of the bonds, and that they are out-
standing and have not been paid, is known. TUnder the contract,
these trustees are empowered, as it seems to me, to carry on this
foreclosure proceeding, and have a decree of foreclosure, without
the bonds being produced in the first instance. Toler v. Railway
Co., 67 Fed. 169, appears to be in point, and to indicate the correct
practlce

It is further alleged that the Flannigan judgment was obtained
by collusion. It is not denied that the company owed Flannigan.
It is not denied that the justice of the peace had jurisdiction, or
that the judgment is valid, or that execution issued, or that it was
not paid. Assuming the bona fides of the mortga.ge debt here, the
insolvency of the company, and its inability to meet its obligation, I
see nothing illegal—no collusion, in the sense of fraud—in the Flan-
nigan judgment. The idea of collusion here is urged in connection
with the other proposition, that these bondholders owed the com-
pany an indebtedness greater than the mortgage debt from the com-
pany to them; that it was inappropriate for them to seek to fore-
close the mortgage, and fraudulent on the part of the company, as-
suming such indebtedness to it from the bondholders, not to resist
foreclosure. = But when one reaches the conclusion that the com-
pany was insolvent, that the indebtedness on the bonds was valid,
and not subject to any offsets, and that a foreclosure was 1nev1ta-
ble, the Flanmgan Judament ceases to have any feature which would
justify a court in saying that it was fraudulent and collusive in any
evil sense. I think the exceptions to the master’s report should be
overruled.

TOWLE v. AMERICAN BUILDING & LOAN ASS'N.1
(Circuit Court, N. D. Illinois. June 8, 1896.)

1. BUILDING AND LOAN ASSOCIATIONS—FULL-PAID BTo0K—NEGOTIABLE INSTRU-
. MENTS.

Holders of certificates of full-paid stock issued by a building and loan
‘association,. calling for payments of dividends at regular intervals, are
not creditors of the association, as distinguished from its other mem-
bers, since such certificates do not constitute promises to pay under the
law merchant.

9.  BAME—DISTRIBUTION IN CASE OF INSOLVENCY.
In case of insolvency of the association, holders of such certificates
.are only entitled, like other members, to a share of the assets propor-
tioned to the amount they have paid in.

1 Reported by Louis Bolsot, Jr,, Esq., of the Chicago bar.



