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with respect to the effect of contributory negligence of plaintifis
in suits against railroad companies much more radically than the
change thus effected in Mississippi. This may be seen by an ex-
amination of two cases in this court where such statutes were
fully considered and construed in the light of the decisions of the
supreme court of Tennessee. See Railroad Co. v. Roberson, 22 U.
S. App. 187-216, 9 C. C. A. 646, and 61 Fed. 592; Nason’s Adm’r v.
Railroad Co., 22 U. 8. App. 220-231 et seq., 9 C. G. A. 666, and 61 Fed.
605. So far as the record discloses, there was no request pre-
sented to the court to charge the jury that the constitutional clause
was not a defense in case it should find that the injury resulted
from the reckless negligence and wantonness of the plaintiff, and
no exception seems to have been taken to the charge because of
such an omission. Indeed, there was no evidence tending to show
reckless negligence or wantonness on the part of the plaintiff,
The judgment of the circuit court is affirmed, with costs.

BEESON v, CITY OF CHICAGO et al.
(Circuit Court, N. D. Illinois. June 29, 1896.)

1, STREET RAILWAY FRANCHISE—CONSENT OF ABUTTING OWNERS.

After the consent of owners of property abutting on a street to the con-
struction of an electric railway on the street had been obtained, it ap-
peared that a part of such supposed street, distant from both ends of the
railway, had never been dedicated or laid out as a street, Held, that there
was no consent to the construction of the line on those parts of the sup-
posed street which had been properly laid out and dedicated.

2. BAME.

In Illinois a city has no power to give to a street railway the use of a
street, unless a majority of the frontage of abutting owners consent there-
to.

8. SaME.

The fact that the city council has passed an ordinance permitting such
use does not preclude inquiry as to whether the signatures to the consent
were genuine.

4. BAME—INJUNCTION.
An abutting owner may restrain by injunction the use of a street by an
electric railway companpy under an ordinance which was invalid because
passed without the consent of the abutting owners.

Mathews & Hughes and E. R. Bliss, for complainant.
Conklin & Grant, for defendants.

GROSSCUP, District Judge. This is a bill by Anne L. Beeson, a
citizen of Michigan, against the city of Chicago, William D. Kent,
commissioner of public works, and the General Electric Railway Com-
pany, a corporation organized under the laws of Illinois; all being,
for the purposes of jurigdiction, citizens of Illinois. The bill shows.
that the complainant is owner in fee of certain described parcels of
land within Chicago; that the General Electric Railway Company
proposes to locate upon Fifth avenue, from Thirty-Seventh to Forty-
Third streets, in Chicago, its tracks, for the purpose of operating the
same a8 an electric street-railway system; that, with this in view,.
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the railway company presented to the Chicago city council petitions
purporting to be signed by a majority of the owners of property abut-
ting on such street between the streets named; that, by a subse-
quent petition, it appeared that the consent of one L. H. Beeson, act-
ing for complainant’s frontage, to such occupation by the street-rail-
way company, had been obtained, and that the city council there-
upon passed the ordinance giving to the railway company, its suc-
cessors and assigns, permission and authority to lay down, construct,
maintain, and operate such road; and that the commissioner of pub-
lic works is about to issue a permit for said road. The bill further
shows that a portion of the so-called Fifth avenue, to wit, from Thir-
ty-Ninth street north to a point 333 feet south of Thirty-Seventh
street, has never been in fact laid out, platted, or dedicated for the
purposes of a street, but that the same ig the private property of the
complainant, and subject to no uses or easements as a street. The
bill further shows that, while the consent of a majority of abutting
frontage from Thirty-Seventh to Forty-Third streets purports to have
been obtained in the consenting petition, so many signatures thereto,
including the signature for complainant’s land, are forgeries, that
the petition does not in fact carry the consent of a majority of front-
age of the abutting owners. These charges of forgery are explicitly
set forth in accompanying affidavits, and not only are not denied
by contrary affidavits, but were confessed upon the hearing. 1t was
contended, however, that, if the complainant were entitled to an in-
junction for that portion of Fifth avenue not laid out as a street,
she would not be entitled to an injunction in respect of the remain-
ing portion of the street upon which other property abutted, for the
reason that, laying out of view the unplatted portion of Fifth avenue,
and regarding the balance as the portion of the street to which alone
the petition was applicable, there was shown a genuine majority of
consenting frontage. This view does not meet with my concurrence.
The petition must be regarded as an entirety from Thirty-Seventh
street to Forty-Third. On the basis of its being an entirety, the oth-
ers’ signatures may be presumed to have been obtained. The line,
of which this petition covers but a portion, is a long one, running
from a remote place to another remote place. The consenting own-
ers, when they signed, had this fact in view. It would be intolerable
to say that almost in front of their premises a block and a half could
be dropped out of the proposed line, over which no cars would run,
and yet the property owner be left without cause of complaint that
the thing he consented to and the thing given are radically different.

The principal questions presented are: TFirst, is the railway com-
pany entitled to lay its tracks under color of the city ordinance, not-
withstanding the opposed wishes of a majority of the frontage within
the space named? and, second, can the courts, at the instance of an
abutting owner, interpose to prevent such action?

Municipal corporations are but limited agencies of the general leg-
islative power that resides in the state. They have only such pow-
ers ag are conferred upon them by the larger sovereignty known as
the state. Among the powers specially conferred is the con-
trol over streets as trustees for the people of the state. This gen-
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eral grant of power respecting the control of streets, in.the absence
of limitation, might possibly include the right to give over the streets
to the uses of street railways. Street railways are necessarily as-
gociated in our minds with the use of streets. In the absence of
dnything to the contrary, therefore, such additional use would not
seem extraordinary or strained. But this general grant of power to
municipalities is limited by the act of 1887. That act withholds
from municipal corporations the right to give up the streets to the uses
of electric, cable, or other railways, unless a majority of the frontage
of the abutting property owners have first consented. The legisla-
tive intent is therefore clearly manifested, that the use of streets for
street railways, etc., is not within the ordinary uses, and not, there-
fore, within the general grant of control. Those decisions of other
states, therefore, in which this limitation of power, in the general
grant to municipalities, does not exist, is inapplicable to the sitnation
here. In those states the general grant carries with it the right
to give the additional use. In Illinois such right is expressly kept
out of the general grant. In Ilinois the total sum of power resid-
ing in the city over the subject-matter iy this: The power to give
the railway company the use of streets for their purposes in case a
majority of the frontage have thereto consented, and in such case
only. In the absence of such consenting frontage, there is no color
of right in the municipality to grant the additional use. Now, if the
city has no color of right to grant the use, can such use be restrained
at the instance of an abutting property owner? The owner of abut-
ting property has an interest in the street not common to all the
people of the state, but personal and peculiar to himself. His prop-
erty is affected in its commercial value, and in the possibilities and
advantages of its use, by the character of the streets upon which it
abuts. Such use of the street may destroy the availability of his
land for purposes he has in mind, or has already put into execution.
Even partially sentimental objections, such as the noise of electric
cars, or the unsightliness of elevated structures, largely make up the
actual elements of market value. Will any one contend that the
abutting property owner, having such a peculiar and personal in-
terest, may not protect it, in his own right, in a court of equity,
against the intrusion of a usurper who comes on the street with-
out color of law? Could a mill owner cut along these streets his
canal to carry off the water that turns his wheels, or was otherwise
used in the operation of his works? Would the property owner, see-
ing such extraordinary purpose, be compelled to stand helpless until
the police interposed, or the attorney general took up his cause? The
pretended grant of the city, but without color of law, for the ex-
traordinary purposes of a street railway, is not so striking an in-
stance of usurpation as is the illustration I have used, but it is dif-
ferent only in degree. Both the canal and the street railway are
forbidden from the uses of the street, unless a majority of frontage
consent. Their forced use, in the absence of such consent, is out-
gide of the limits of even the color of law. The same consideration
that gives to the owner a hearing in a court of equity as against the
one demands for him a hearing as against the other. I am fully
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alive to the consideration that where the municipality has a reason-
able color of right to grant the additional use, and acts fairly under
that color, it would be against public policy to permit every pri-
vate individual incidentally affected to question such right in the
courts. The law remits the initiative of remedies in such a case to
the judgment of the whole people of the state, through their repre-
sentative law officer. Such a case is the Patterson Case, 75 1I1. 588,
and others in the same line, upon which much reliance has been
placed. In each of these it was incontestable that the city’s grant
was under a colorable right, and was not wholly baseless in the law
of the state.

Now, has the council, in the case under consideration, a reason-
able color of right to vote this extraordinary use? Certainly not,
if there were no petition at all. What is there in a forged petition
that makes it one atom better than no petition at all? It is no peti-
tion, in contemplation of law. It is no petition in any sense, except
1 the criminal intentions it carries. There is therefore no more au-
thority for the city’s grant in this case than there would be for an
unauthorized grant to excavate a canal,—no more authority than the
mill owner himself, without an ordinance, would possess to exca-
vate the canal. I do not overlook the contention that the council
is the exclusive judge of the genuineness of the petition. But it is
to me, at least, inconceivable that the legislature strictly limited the
council’s power to cases where there exists this condition of consent,
and then made them the exclusive judges of the fact of such consent.
The act was intended to restrain the municipality from giving up
streets to uses to which the majority of the abutting owners was op-
posed, but such restraint is empty if the party restrained is the sole
judge of the propriety of its exercise. The act was intended as se-
curity to the abutting property owners as against either the mistakes
or injustice of the municipality, and, as such, was not left dependent
for its enforcement upon the caprice of one of the parties to whom
it applied. In this as in other cases where the city council over-
steps its rights, and thereby trenches upon the property rights of the
citizen, it is amenable to the ordinary process and determination of
the courts. I have come to the foregoing conclusions after a care-
ful study of the Illinois authorities, including the Patterson Case and
Corcoran Case, 37 N. E. 68, and believe that my views will be found
to be in accordance with those of the supreme court, when the ques-
tion is fairly presented to that tribunal. T have disagreed from the
Palmer Case in the appellate court for this district (60 Ill. App. 471),
but am in harmoeny, in that disagreement, with the views of Judges
Tuley and Horton, of the circuit bench, and Judge Shepard, of the ap-
pellate bench. A preliminary injunction may be entered in accord-
ance with the prayer of the bill.
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LEVIS v. CITY OF NEWTON et al
(Circuit Court, 8. D. Iowa, C. D. August 18, 1896.)
No. 2,342.

1. Gas AND ELECTRIC LigHTING—USE OF STREETS—GRANT BY CITY.

Prior to Act Jowa April 9, 1888, expressly giving power to cities to
establish and maintain gas and electric plants, cities of the second class
had, by virtue of the general grant to them of authority to light streets
and public places, power to grant franchises to use the streets for the
construction and operation of such plants.

2. BAME—EFrECT OF INVALID CLAUSE.

An ordinance granting the perpetual use of city streets for a gas or
electric plant is not invalid, even though the provision that such grant
shall be perpetual should be held invalid.

8. CoNSTRUCTION OF ORDINANCE—PRESUMPTION.

f an ordinance granting the use of city streets for gas or electric
lighting does not disclose whether the use is for public or private pur-
poses, the court will presume, in favor of the validity of the ordinance,
that the use is for public, and not private, purposes.

4. GRANT OF FRANCHISES—WITHDRAWAL BY CITY.

An ordinance granting the right to use streets for gas or electric pur-
poses cannot be repealed or modified by the city council, in the absence of
any constitutional or statutory provision, or any reservation in the ordi-
nance itself, authorizing such repeal or modification.

This was a bill by Howard C. Levis, trustee, against the city of
Newton, A. K. Kufton, mayor, and the Newton Electric Company.
On application for preliminary writ of injunction.

Gatch, Connor & Weaver and James S. Cummins, for plaintiff.
Guernsey & Bailey and O. C. Meredith, for defendants.

WOOLSON, District Judge. As the hearing for injunction was
had upon the bill, with affidavit of plaintiff sustaining the averments
of facts therein, the substance of the bill should here be stated:

The defendant city of Newton is a municipal corporation (city of
the second class) organized under the General Statutes of Iowa.
In January, 1887, the city council of said city duly enacted an
ordinance (No. 129) providing that:

H. M. Vaughn and his assigns are hereby granted the right and privilege
to place in the streets and alleys of the city of Newton poles for the purpose
of supporting wires, and to place upon such poles such wires as may be
necessary to transmit electric power and incandescent electric light; the
placing of said poles to be subject to the advice and control of a committee
to be appointed for that purpose by the ecity council: provided, that such
poles and wires shall be placed in such a way as not to obstruct the free use
of or travel over said streets and alleys in which the same shall be placed.

Sections 2 and 3 provide that, if any such poles or wires are so
placed as to interfere with such free travel and use, Vaughn must,
on written notice, change location of same, so same shall not so in-
terfere, ete.; and if, being thus notified, he shall not immediately
so change place of location, the city counecil shall so change same
at his expense.

Sec. 4. The right and privileges hereby granted by this ordinance shall be
permanent and perpetual.



